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QUESTIONS PRESENTED
1) Whether the Court of Special Appeals correctly held that trial counsel

provided ineffective assistance by failing to contact a disinterested alibi witness who
would have testified as to the Respondent’s whereabouts during the time of the murder?

2) Whether the Court of Special Appeals drew itself into conflict With Curtis
v. State, 284 Md. 132 (1978), in finding that Syed waived his ineffective-assistance claim
based on trial counsel’s failure to challenge cell-tower location data, where the claim
implicated the fundamental right to effective counsel and was therefore subject to the
statutory requirement of knowing and intelligent waiver?

SUMMARY OF ARGUMENT

Two Maryland courts have now concluded that Adnan Syed’s trial counsel was
ineffective and that Syed’s Sixth Amendment right to counsel was therefore violated.
Both agreed that the proper remedy is a new trial. The State provides no basis to disturb
this conclusion or that remedy.

First, trial counsel performed deficiently. Faced with the undisputed fact that
Syed’s trial counsel knew of —but made no effort even to contact—a disinterested alibi
witness before trial, the State proposes a new rule of law: no matter how deficient
counsel’s conduct, postconviction relief must be denied unless the petitioner
“establish[es] on the record why trial counsel failed to act and then convince[s] the court
that counsel’s rationale was unreasonable.” Br. 27. But the State misreads the applicable
case law and identifies no decision imposing such a draconian result under similar

circumstances. With good reason. The State’s proposal would run afoul of the objective



inquiry set forth by the Supreme Court in Strickland, which focuses on counsel’s conduct
viewed from the perspective at the time. The State’s proposed rule also would create an
arbitrary regime in which petitioners are punished whenever (as here) their counsel
happens to be deceased or otherwise unavailable at the time of the postconviction
hearing.

Second, the Court of Special Appeals appropriately rejected the State’s
explanations for why Syed’s counsel could potentially have believed it to be unnecessary
to present the alibi af trial. The challenged conduct at issue was trial counsel’s failure
even to contact the alibi witness before trial. In any event, the State’s various post hoc
speculations are both impermissible and inconsistent with the extensive factual record
developed in this case.

Third, the prejudice to Syed is clear. But for trial counsel’s deficient performance,
a disinterested witness would have provided Syed with an alibi for the entire time period
when, according to the State, the murder took place. A long line of cases have held that
the omission of such testimony gives rise to a finding of prejudice. As the Court of
Special Appeals explained, the other weaknesses in the State’s case at trial —including a
vacillating and unreliable star witness and the absence of any eyewitness testimony,
confession, or physical evidence linking Syed to the murder—only further undermine
confidence in the verdict.

Syed has also brought a cross-petition presenting a waiver question. This Court
should correct the Court of Special Appeals’ waiver analysis and remand for

consideration of Syed’s claim of ineffective assistance based on trial counsel’s failure to



use a disclaimer printed on the face of the critical document to cross-examine the state’s
expert on cell-phone location data. Because that ineffective-assistance claim is premised
on the fundamental right to counsel, it can only be waived intelli gently and knowingly. In
holding otherwise, the Court of Special Appeals disregarded the plain language of the
postconviction statute and this Court’s prior jurisprudence.

STATEMENT OF FACTS

Hae Min Lee, a student at Woodlawn High School in Baltimore County,
disappeared on the afternoon of January 13, 1999. Nearly a month later, her body was
found partially buried in Leakin Park in Baltimore City. E000738 (T. 2/23/00). The cause
of death was strangulation.

In late February 1999, after receiving an anonymous tip and speaking with Jay
Wilds, a recent graduate of Woodlawn and known drug dealer, police arrested 17 year-
old Adnan Syed, another Woodlawn student, and charged him with first-degree murder,
second-degree murder, kidnapping, robbery, and false imprisonment. After an initial
mistrial,' Syed’s second trial began in January 2000. Syed was represented by Cristina
Gutierrez, a Baltimore criminal defense lawyer. The Syed trial turned out to be among

Gutierrez’s last; she was disbarred in 2001.

! The Circuit Court granted a mistrial in the first trial when a juror overheard the

judge, during a bench conference, refer to Gutierrez as a “liar.” E000202—-03 (T.
12/15/99).



A. The State’s Theory

The State’s case against Syed relied primarily on the story of one witness— Jay
Wilds—and cell phone records. Through Wilds’ testimony, the State presented a timeline
of Syed’s purported movements on the day Lee disappeared. Wilds testified that Syed
drove him to the mall that morning to buy Wilds’ girlfriend a birthday present. E000341
(T.2/4/00). After returning to Woodlawn High School for class, Syed lent Wilds his car
to continue shopping, and gave him his cell phone so that Syed could call for a ride after
school. Id. at E000343—-44.

According to the State’s theory, Syed left school with the victim shortly after
classes ended at 2:15 p.m. and drove in her car to the parking lot of a Best Buy. E000776-
77 (T. 2/25/00). By 2:36 p.m., Syed had allegedly committed the murder and called
Wilds from the Best Buy parking lot to ask to be picked up. E000205 (T. 1/27/00).
According to the State, therefore, the murder occurred sometime between 2:15 p.m. and
2:36 p.m. The State repeatedly emphasized this segment of its timeline to the jury.
E000205 (T. 1/27/00); E000775 (T. 2/25/00).

Wilds’ story continued. He claimed that, after the murder occurred, he met Syed in
the Best Buy parking lot, where Syed showed him Lee’s body in the trunk of her car.
E000348-49 (T. 2/4/00). According to Wilds, the two then took Lee’s car to the Interstate
70 Park & Ride in Baltimore City, id. at E000350, and then went to buy some marijuana,
id. at E000352. Later that night, Wilds claims, he and Syed buried Lee’s body in Leakin
Park. Id. at E000366-67. The State contended that two incoming calls to Syed’s cell

phone, at 7:09 p.m. and 7:16 p.m., confirmed that Syed was in the area of Leakin Park at



this time. E000206—07 (T. 1/27/00). On this point, the State presented Abe Waranowitz,
who testified as an expert on using cell tower location data to determine the location of a
particular cell phone at a particular time. E000476-77 (T. 2/8/00).

The jury found Syed guilty of first-degree murder, robbery, kidnapping, and false
imprisonment. He was sentenced to life plus 30 years in prison.

B. Missing Alibi Evidence

The jury that convicted Syed, however, never heard a critical piece of evidence:
the testimony of Asia McClain, a fellow Woodlawn student. McClain has consistently
stated that she was with Syed on the afternoon of J ahuary 13, 1999, during the precise
time the State alleged that the murder occurred: she spoke with Syed in the Woodlawn
Public Library adjacent to the Woodlawn High School campus between 2:20 and 2:40
p.m. See 001213 (McClain’s 3/25/00 Aff.); EO01215 (McClain’s 1/13/15 Aff.).

McClain sent two letters to Syed while he was awaiting trial, stating that she
remembered speaking with Syed in the library at the same time that the State’s theory
placed Syed with the victim. E001215 (McClain’s 1/13/15 Aff.); see also E001208-09
(McClain’s 3/1/99 letter to Syed); E001211a—c (McClain’s 3/2/99 letter to Syed).
McClain’s letters stated that McClain’s boyfriend and his best friend both remembered
seeing Syed in the library, too, and the letter noted that Syed’s presence in the library also
may have been captured by the library’s surveillance system. See E001208-09
(McClain’s 3/1/99 letter to Syed). In her letters, McClain provided multiple contact

numbers, in addition to a street address, and stated that she was trying to meet with



Syed’s lawyer. See E001208-09 (McClain’s 3/1/99 letter to Syed), EO01211a—c
(McClain’s 3/2/99 letter to Syed).

Syed sent these letters to Gutierrez, his trial counsel, and asked her to contact
McClain. Syed v. Maryland, No.199103042-046, Slip Op. 12 (Md. Cir. Ct. Baltimore
City June 30, 2016) (hereafter, “Cir. Ct. Op.”). Gutierrez received this information and
Syed’s request nearly five months prior to trial —as shown in notes obtained from her
case file. Cir. Ct. Op. 12. She never contacted McClain. See E001213 (McClain’s 3/25/00
Aff.); E001215 (McClain’s 1/13/15 Aff.).

After Syed was convicted, McClain signed an affidavit in which she confirmed her
recollection of the events of January 13, 1999, and confirmed that she had never been
contacted by Gutierrez or her staff. See E001213 (McClain’s 3/25/00 Aff.); E001215
(McClain’s 1/13/15 Aff.).

C. Missing AT&T Disclaimer

The jury that convicted Syed also never heard about an AT&T disclaimer stating
that the incoming calls are not reliable indicators of a cell phone’s location, contrary to
the testimony of the State’s expert on cell-phone location evidence.

The State’s expert, Waranowitz, explained to the jury how cell phones
communicated with cellular towers, and that the location of the cellular tower could be
used to map an area where the cell phone may have been at the time of a particular call.
See E000476-77 (T. 2/8/00). He then presented excerpted pages from phone records from
AT&T, Syed’s cell provider at the time, including records of two incoming calls—one at

7:09 p.m. and one at 7:16 p.m. E001357-61 (State’s Trial Exhibit 31). Based on the cell



towers associated with those incoming calls, Waranowitz concluded that “it was possible
that the cell phone was located in Leakin Park when the phone received the incoming
calls.” Cir. Ct. Op. 42. The State later made this evidence the centerpiece of its case,
emphasizing at closing argument that the cell towers associated with the incoming calls
were “reasonable circumstantial evidence” that Syed was in Leakin Park when the body
was buried. See E000778 (T. 2/25/00).

What the State and Syed’s attorney failed to present, however, was that the same
phone records on which Waranowitz relied were accompanied by a fax coversheet, which
contained instructions for “How to read ‘Subscriber Activity’ Reports.” E001355 (AT&T
disclaimer). That cover sheet explicitly warned that “[o]utgoing calls only are reliable for
location status. Any incoming calls will NOT be considered reliable information for
location.” Id. (AT&T disclaimer). This page was never presented to the jury, and

Waranowitz was never asked about it.
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Syed first learned about AT&T’s disclaimer some 16 years after his trial. Id.
(AT&T disclaimer); see Cir. Ct. Op. 36. Syed was not the only person from the original
trial who had been unaware of the AT&T disclaimer. When Syed’s postconviction
counsel contacted Waranowitz to ask about the AT&T disclaimer, Waranowitz
responded, remarkably, that he had never been shown the AT&T fax coversheet that
contained the warning, either. See E001363 (Waranowitz’s 10/5/15 Aff.).

In an October 2015 affidavit, Waranowitz explained that the prosecutor, Kevin
Urick, showed him State’s Exhibit 31 “just prior” to testifying at trial. As a radio
frequency engineer, Waranowitz did not work with “and had never seen” billing or legal
records like those contained in that exhibit. In his affidavit, Waranowitz stated,
unequivocally, that if he had been made aware of that piece of “critical information,” he
would ﬁot have corroborated the State’s theory regarding the possible location of Syed’s
cell phone at the time of the incoming calls until he first learned why AT&T had issued
the disclaimer. E001363 (Waranowitz’s 10/5/15 Aff.).

D. Post-Conviction Proceedings

Syed filed a Petition for Post-Conviction Relief in May 2010, and a Supplement to
the Petition in June 2011. In these filings, Syed raised nine grounds for post-conviction
relief, including ineffective assistance of counsel based on trial counsel’s failure to
investigate Asia McClain as a potential alibi witness. The Circuit Court held an
evidentiary hearing in October 2012. McClain did not testify. She later explained that the

prosecutor who tried the case, Kevin Urick, had convinced her that Syed’s claim for post-



conviction relief had no merit and that she should not participate in ongoing proceedings.
See E001215 (McClain’s 1/13/15 Aff.) 2 The Circuit Court denied post-conviction relief.

Syed filed an Application for Leave to Appeal this decision in January 2014,
arguing that the Circuit Court erred in rejecting his claim of ineffective assistance of
counsel based on the (1) failure to investigate a possible alibi witness and (2) failure to
seek a plea offer. Syed later filed a Supplement to the Application for Leave to Appeal,
supported by a second affidavit from McClain. McClain’s affidavit confifmed that she
spoke with Syed in the public library around 2:30 p.m. on January 13, 1999, and that
neither trial counsel nor her staff ever contacted her. See E001215 (McClain’s 1/13/15
Aff).

The Court of Special Appeals granted Syed’s Application for Leave to Appeal, but
subsequently stayed the appeal and remanded the matter to the Circuit Court, in the
interest of justice, to allow that court to reopen post-conviction proceedings in light of
McClain’s new affidavit and to conduct any further proceedings it deemed appropriate.
On remand, Syed filed a Motion to Reopen Post-Conviction Proceedings; after learning
of the AT&T disclaimer page, he later supplemented that motion in August 2015 to
request that the Circuit Court consider an additional ineffective-assistance claim

concerning the reliability of the cell tower location evidence.

2 The Circuit Court found it unnecessary to address whether this constituted

prosecutorial misconduct, because McClain was subsequently afforded an opportunity to
testify. Cir. Ct. Op. 12 n.10.



The Circuit Court granted Syed’s Motion to Reopen Post-Conviction Proceedings.
The court limited the scope of the reopened proceedings to two issues: (1) ineffective
assistance of counsel for failure to contact a potential alibi witness and (2) claims related
to the reliability of cell tower location evidence, including ineffective assistance of
counsel for failure to cross-examine the state’s expert using the AT&T disclaimer.

The Circuit Court held a five-day evidentiary hearing in February 2016, at which
the Circuit Court heard extensive testimony from McClain and experts on cell phone
location techniques. The Court also heard testimony from David B. Irwin, an expert in
criminal defense practice, who testified that “to meet the minimal objective standard of
reasonable defense care[,]” trial counsel “had to go talk to Asia McClain.” E001202-03
(T. 2/5/16); see also id. at E001198-99. Irwin further elaborated that attorneys cannot
“make strategic decisions” regarding an alibi witness “without having first investigated.”
Id. at E0001200. Moreover, Irwin testified that, in his expert opinion, McClain was a
highly credible witness. Id. at E001203.

E. The Circuit Court Grants a New Trial

On June 30, 2016, the Circuit Court granted Syed’s Petition for Post-Conviction
Relief, vacated his conviction, and granted Syed a new trial.

The Circuit Court declined to grant relief based on Syed’s ineffective assistance of
counsel claim relating to the alibi witness. The Circuit Court found that trial counsel’s
performance was deficient, because “[t]he facts in the present matter are clear; trial
counsel made no effort to contact McClain in order to investigate the alibi[.]” Cir. Ct. Op.

22 But the Circuit Court concluded that trial counsel’s failure to investigate the alibi did
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not prejudice Syed’s defense. Id. at 23 (citing Strickland v. Washington, 466 U.S. 668,
694 (1984)). Although the Circuit Court found that McClain’s testimony could have
undermined the State’s theory that Syed murdered Lee between 2:15 and 2:36 p.m., id. at
24-25, it determined that “the crux of the State’s case” was not the time and place of the
murder. Id. at 25. Rather, according to the Circuit Court, it was the State’s theory that
Syed “buried the victim’s body in Leakin Park at approximately 7:00 p.m.” 1d. Because
the Circuit Court concluded that McClain could not have undermined Fhis aspect of the
State’s theory, it found that counsel’s failure to contact her did not undermine confidence
in the outcome of the trial. Id. at 25-26.

Instead, the Circuit Court granted a new trial based on Syed’s ineffective-
assistance claim stemming from trial counsel’s failure to use the AT&T disclaimer to
cross-examine the State’s expert. As an initial matter, the Circuit Court found that Syed
had not waived this claim, because the right to effective assistance of counsel was
fundamental, and it therefore could only be waived knowingly and intelligently. See id. at
34-35. The Circuit Court found that Syed himself had not been made aware of the cell
tower issue until around August 2015. Id. at 36. And because he had not known about the
factual basié for this claim, Syed could not have raised it at an earlier proceeding. Nor
could he have intelligently and knowingly waived it. Id. at 36-37.

On the merits, the Circuit Court agreed with Syed that trial counsel’s failure to
cross-examine the State’s expert on cell-tower location evidence using the AT&T
disclaimer violated his Sixth Amendment right to effective assistance of counsel. Cir. Ct.

Op. 58. “A reasonable attorney,” the Circuit Court said, “would have exposed the
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misleading nature of the State’s theory by cross-examining Waranowitz.” Id. at 43. And
the failure to do so could not be considered a reasonable strategic decision. Id. The
Circuit Court found that this deficiency was prejudicial, in part because the incoming
calls used to establish Syed’s location were part of “the crux” of the State’s case. Id. at
47.

F. The Court of Special Appeals Affirms

In August 2016, the State filed an application for leave to appeal the Circuit
Court’s decision, arguing that the Circuit Court erred in finding that trial counsel’s failure
to cross-examine the state’s expert using the AT&T disclaimer constituted ineffective
assistance of counsel. Syed then filed a conditional application for leave to cross-appeal
on the issue of trial counsel’s failure to contact McClain. The Court of Special Appeals
granted both applications in January 2017, and ordered briefing and argument on both
issues.

The Court of Special Appeals agreed with the Circuit Court that “trial counsel’s
failure to make any effort to contact McClain as an alibi witness fell below the objective
standard of a reasonably competent attorney acting under prevailing norms|[.]” Syed v.
Maryland, Nos. 2519, 1396, Slip Op. 1 (Md. Ct. Spec. App. Mar. 29, 2018) (hereinafter,
“Op.”). Applying the deferential standards articulated in Strickland, the appellate court
found that “no reasonable evaluation of the advantages or disadvantages of McClain’s
alibi testimony” relative to other potential strategies “could be made without first
contacting McClain,” id. at 89, and that “neither a review of the record nor the State’s

arguments provide a reasonable basis to justify such failure,” id. at 93. The court also
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concluded, contrary to the Circuit Court, that trial counsel’s deficiency on this score had
prejudiced Syed’s defense because McClain’s “testimony would have directly
contradicted the State’s theory of when Syed had the opportunity and did murder” the
victim. Id. at 102. The Court of Special Appeals affirmed the Circuit Court’s judgment on
this basis.

On the cell-tower ineffective-assistance claim, however, the Court of Special
Appeals disagreed with the Circuit Court’s waiver analysis, finding that Syed’s
ineffective-assistance claim was not subject to the statutory requirement of knowing and
intelligent waiver. Id. at 43-53. The appellate court acknowledged this Court’s precedent
holding that allegations of error premised on fundamental ri ghts, such as a claim of
ineffective assistance of counsel, may only be waived intelligently and knowingly. Id. at
38—40. But the appellate court found Syed’s ineffective-assistance claim based on the
AT&T disclaimer was “based on a non-fundamental right for the purpose of waiver.” Id.
at 50-51. It therefore applied a lower standard, and found that Syed’s cell-tower claim
had been waived by failing to raise it in his initial postconviction petition. Id. at 53.

In July 2018, this Court granted both the State’s petition for writ of certiorari and

Syed’s cross-petition.

STANDARD OF REVIEW

The question whether counsel was ineffective “is a mixed question of law and
fact.” State v. Jones, 138 Md. App. 178, 209 (2001) (quoting Strickland, 466 U.S. at 698)
(internal quotation marks omitted). Maryland appellate courts “will not disturb the factual

findings of the post-conviction court unless they are clearly erroneous.” /d. (quoting
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Wilson v. State, 363 Md. 333, 348 (2001)) (internal quotation marks omitted). Courts
assessing constitutional challenges “‘make their own independent analysis by reviewing
the law and applying it to the facts of the case.”” Id. (quoting Cirincione v. State, 119 Md.
App.- 471,485 (1998)).

This Court reviews de novo postconviction courts’ resolution of questions of
law —including, for example, whether the statutory waiver standard applies to a particular
claim of ineffective assistance of counsel. See State v. Sanmartin Prado, 448 Md. 664,
679 (2016) (citing State v. Daughtry, 419 Md. 35,46 (2011)).

ARGUMENT

L. THE COURT OF SPECIAL APPEALS CORRECTLY CONCLUDED
THAT TRIAL COUNSEL PROVIDED INEFFECTIVE ASSISTANCE BY
FAILING TO CONTACT A DISINTERESTED ALIBI WITNESS WHO
WOULD HAVE TESTIFIED THAT SHE WAS WITH SYED AT THE
VERY TIME OF THE MURDER.

A. Trial Counsel Performed Deficiently by Ignoring Her Client’s Request
to Investigate a Known Alibi Witness Prior to Trial.

Both the Circuit Court and the Court of Special Appeals have now found that trial
counsel’s failure to contact a disinterested alibi witness was deficient based on the
following findings of fact:

. Lee was murdered on January 13, 1999 sometime between 2:15 and 2:36
p.m. Cir. Ct. Op. 11 n.9; Op. 99.

. Prior to the start of trial, Syed gave trial counsel two letters he received
from McClain. Cir. Ct. Op. 12; Op. 66—69; see also E001208-09
(McClain’s 3/1/99 letter to Syed); E001211a—c (McClain’s 3/2/99 letter to
Syed).

. In her letters, McClain indicated that she was with Syed at the Woodlawn
Public Library during the “window when the victim was allegedly
murdered.” Cir. Ct. Op. 12.
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° McClain’s March 1, 1999 letter also provided “phone numbers through
which she could have been contacted.” Id. at 23; Op. 86; see also E001208—
09 (McClain’s 3/1/99 letter to Syed).

] Trial counsel’s file confirms that, by July 13, 1999, she was aware that
McClain could account for Syed’s whereabouts from 2:15 to 2:45 p.m on
the day in question. Cir. Ct. Op. 12; Op. 86; see also E001255; E001257
(note from trial counsel’s file dated “7/13”).

. “[T]rial counsel had nearly five months before trial to contact McClain[.]”
Cir. Ct. Op. 23; see also Op. 73.

e “[N]either [trial counsel] nor her staff ever contacted McClain.” Cir. Ct.
Op. 12; Op. 87; see also E001213 (McClain’s 3/25/00 Aff.); E001215
(McClain’s 1/13/15 Aff.).

These findings of fact cannot be disturbed absent clear error. See Jones, 138 Md.
App. at 209. And the State does not challenge the factual finding at the center of the
Circuit Court’s holding—that “trial counsel made no effort to contact McClain][.]” Cir.
Ct. Op. 22.

Both the Circuit Court and the Court of Special Appeals also concluded that, had
she testified, McClain “would have directly contradicted the State’s theory of when Syed
had the opportunity and did murder Hae.” Op. 102; see also Cir. Ct. Op. 25. Under the
circumstances, “trial counsel’s failure to make any effort to contact McClain as an alibi
witness fell below the objective standard of a reasonably competent attorney acting under
prevailing norms, taking into consideration all of the circumstances existing at the time of
counsel’s conduct with a strong presumption of reasonable professional assistance.” Op.
93; see also Cir. Ct. Op. 16.

In response to all of this, the State cites not one case in which a court found an

attorney’s performance adequate despite the failure to contact a potential alibi witness
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who was identified prior to trial. Similarly, the State failed to call any witness to counter
David B. Irwin, who was admitted as an expert in criminal defense practice and who
testified that “to meet the minimal objective standard of reasonable defense care[,]” trial
counsel “had to go talk to Asia McClain.” E001202-03; see also id. at EO01198-99.

Instead, the State now seeks to undercut this common-sense conclusion by
manufacturing a new rule: a petitioner’s ineffective-assistance claim stemming from the
failure to contact an alibi witness must be rejected unless he presents, and then
presumably rebuts, evidence at the post-conviction hearing as to the possible reasons why
his trial counsel might have failed to try and make contact with an alibi witness before
trial. Br. 3, 33. The State’s proposed rule is contrary to existing law and fundamentally
flawed in several respects.

1. The Court of Special Appeals Correctly Analyzed Syed’s

Ineffective-Assistance Claim Based On Counsel’s Failure To
Contact a Critical Alibi Witness.

Before affirming the Circuit Court’s finding that counsel had performed
deficiently when she failed to contact a critical alibi witness, the Court of Special
Appeals meticulously reviewed Strickland and a long line of decisions after it, including
three federal decisions that this Court has previously discussed with approval. Op. 75-86;
id. at 78 (citing In Re Parris W., 363 Md. 717 (2001)); Griffin v. Warden, Maryland
Corr. Adjustment Ctr., 970 F.2d 1355 (4th Cir. 1992); Grooms v. Solem, 923 F.2d 88 (8th
Cir. 1991); Montgomery v. Petersen, 846 F.2d 407 (7th Cir. 1988). In each of these
decisions, the reviewing court appropriately focused on whether counsel’s decision not to

investigate a potential alibi defense was reasonable based on the facts available at the
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time. See Strickland, 466 U.S. at 689 (court reviewing an ineffective-assistance claim
should “evaluate the conduct from counsel’s perspective at the time”).

In Grooms, for example, Grooms was convicted of selling stolen Native American
artifacts based on the testimony of a police informant. 923 F.2d 88. Grooms told his
counsel on the day of trial that he spent the day in question at a mechanic’s shop, waiting
for the transmission to be replaced on his truck. Counsel failed to investigate this alibi. At
the postconviction hearing, the technicians who worked on Grooms’ transmission
testified that they did not finish working on Grooms’ truck until after the crime
supposedly occurred. /d. at 90. On these facts, the Eighth Circuit articulated a clear
standard: “Once a defendant identifies potential alibi witnesses, it is unreasonable not to
make some effort to contact them to ascertain whether their testimony would aid the
defense.” Id. This standard neither suggests nor leaves room for a requirement that
petitioners develop—and then disprove—potential post hoc explanations for the missing
contact.

In Griffin, Griffin was identified by two security guards as being a participant in
an armed robbery. 970 F.2d at 1356. Before trial, Griffin provided his trial counsel with a
list of five alibi witnesses. Id. Defense counsel, however, failed to contact these
witnesses, a lapse that “easily met” Strickland’s deficiency prong. Id. at 1358. That left
the question whether some “cogent tactical or other consideration justified” counsel’s
failure. Id. (quoting Washington v. Murray, 952 F.2d 1472, 1476 (4th Cir. 1991))
(internal quotation marks omitted). On postconviction review, the state habeas court

supplied one possible tactical consideration, opining that “it may have been sound trial
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strategy” not to call one of the witnesses, because the witness might have been an
accomplice, which might in turn have hurt Griffin’s case. /d.

The federal district court adopted the state couit’s reasoning; but the Fourth
Circuit sharply rejected it, explaining that the “‘cogent tactical considerations’ that the
state court bestowed on [counsel] for failing to present Griffin’s alibi witnesses are
exercises in retrospective sophistry.” Id. at 1358. “[CJourts should not conjure up tactical
decisions an attorney could have made, but plainly did not.” Id. And where the attorney’s
deficient “performance deprived him of the opportunity to even make a tactical decision
about putting [the witness] on the stand,” after-the-fact speculation cannot cure that
deficiency. Rather, a court must “evaluate the conduct from counsel’s perspective at the
time.” Id. (quoting Strickland, 466 U.S. at 689). “Tolerance of tactical miscalculations is
one thing; fabrication of tactical excuses is quite another.” /d. at 1359.

In Montgomery, Montgomery was charged with committing two burglaries in two
different counties on the same day. 846 F.2d at 408. At the trial for one burglary,
Montgomery’s wife testified that she and her husband spent the afternoon of the robbery
shopping for a bicycle, and that Montgomerly was at home the rest of the day and
evening. Id. at 409. But defense counsel failed to investigate or call the sole disinterested
witness—the Sears clerk who sold Montgomery and his wife the bicycle. Id. at 409-10.
The Seventh Circuit framed its holding in objective terms: “counsel does have a duty to
contact a potential witness unless counsel can make a rational decision that investigation
is unnecessary.” Id. at 413 (internal quotation marks and citations omi.tted). The tense,

again, is important; counsel’s duty to contact a witness may be excused if counsel “can
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make a rational decision that investigation is unnecessary”—not if the parties in a
postconviction proceeding can gin up an after-the-fact notion why an investigation might
have been unnecessary. Id. (emphasis added) (internal quotation marks and citations
omitted).

Many other cases are to the same effect. In Lawrence v. Armontrout, 900 F.2d 127
(8th Cir. 1990), the defendant was convicted of multiple murders. Id. at 128. After his
convictions were affirmed on appeal, Lawrence brought a post—convictioﬁ ineffective
assistance claim, arguing that counsel “failed to interview or call as witnesses several
people who would have corroborated his alibi on the evening of the murders.” /d. At the
evidentiary hearing, defense counsel testified that she had interviewed two witnesses but
made no effort to locate or interview the remaining two, believing instead that they would
be hard to locate or would not come to court. Id. at 129. The court of appeals held that,
“once Lawrence provided his trial counsel with the names of potential alibi witnesses, it
was unreasonable of her not to make some effort to interview all these potential witnesses
to ascertain whether their testimony would aid an alibi defense.” Id. Counsel’s belief at
that time that they might not be easily located, or might not attend, was irrelevant.

The same was true in Bryant v. Scott. In that case, the Fifth Circuit determined that
Bryant’s counsel provided ineffective assistance by failing to interview alibi witnesses
about whom his counsel became aware three days before trial. 28 F.3d 1411 (5th Cir.
1994). The district court initially rejected Bryant’s claims after his counsel testified that
Bryant had not assisted with the defense by providing the names and addresses of any

alibi witnesses. Id. at 1415. The Fifth Circuit disagreed and reversed. Even if his counsel
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viewed Bryant as generally unhelpful, the appellate court explained, it was dispositive
that defense counsel “knew of three alibi witnesses before trial and” therefore “should
have made some effort to contact or interview these people in furtherance of Bryant’s
defense.” Id. at 1418. The formulation of these standards is critical. Counsel’s failure to
contact a known alibi witness before trial is deficient performance, which may thereafter
be rebutted based on record evidence of counsel’s rationale—not post-hoc speculation.
None of these cases suggests, much less holds, that the petitioner bears the burden to
present and then rebut all possible reasons for why his counsel might have disreéarded a
request to investigate.

Other decisions that the Court of Special Appeals did not cite are to the same
effect. In Towns v. Smith, the defendant was convicted for participating in a robbery and
murder. 395 F.3d 251, 253 (6th Cir. 2005). Before trial, another individual, Richard,
admitted that he drove the get-away car while the defendant’s two brothers, but not
defendant, robbed and shot the victim. Defense counsel “never made any attempt to
contact” Richard despite learning of his existence bef(;re trial. Id. at 253-54.

The Sixth Circuit affirmed that counsel provided ineffective assistance by failing
to investigate Richard as a potential witness. First, it rejected the respondent’s laches
argument. Although the petition was filed nineteen years after the defendant’s conviction
and, by then, his counsel was deceased, id. at 255, 257, “[t]he records of the trial and
habeas proceedings” were nonetheless “sufficient to permit . . . th[e] Court to adjudicate”
the defendant’s “ineffective assistance of counsel claim.” Id. at 257. The Sixth Circuit

then proceeded to the merits. “Without even attempting to interview Richard, counsel
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simply decided not to call him as a witness.” Id. at 259. “That decision was objectively
unreasonable because it was a decision made without undertaking a full investigation
into whether Richard could assist” the defense. Id. (emphasis added) (internal quotation
marks and citations omitted).

The Court of Special Appeals drew the appropriate lesson from all these cases:
“[O]nce a defendant identifies potential alibi witnesses, defense counsel has the duty to
make some effort to contact them to ascertain whether their testimony would aid the
defense.” Op. 85 (internal quotation marks and citations omitted). In other words, these
cases depend upon a common, objective question—namely, did the defendant identify a
potential alibi witness for counsel in advance of trial? If so, then counsel is duty bound to
investigate by making some effort to contact the witness—hardly an onerous burden. In
this case, Syed triggered this duty when he gave trial counsel letters that offered multiple
ways of contacting McClain and stated that McClain was with Syed when the murder
supposedly occurred. Id. at 8687, 92. Trial counsel ignored her client’s request and, by
d(.)ing s0, “abdicated” the constitutional duty she owed to Syed. Bryant, 28 F.3d at 1417.

After concluding that trial counsel failed to fulfil this duty to investigate, the Court
of Special Appeals, like others before it, went on to consider whether the record evidence
demonstrated a cogent tactical justification for that failure. Op. 87 (“The failure to
in\.'estigate a particular lead may be excused if a lawyer has made a reasonable decision
that makes particular investigations unnecesséry.”) (quoting Washington v. Smith,219
F.3d 620, 631 (7th Cir. 2000)). But, when analyzing trial counsel’s possible justifications,

the Court of Special Appeals rightly proceeded with caution. See Griffin, 970 F.2d at
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1358; Harris v. Reed, 894 F.2d 871, 878 (7th Cir. 1990) (courts should “not construct
strategic defenses which counsel does not offer[,]” but should “evaluate the conduct from
counsel’s perspective at the time.”) (internal quotation marks and citations omitted). In
this case, trial counsel’s failure to contact McClain is not justified by a shred of evidence
in the record purporting to explain the basis for that lapse. And because counsel failed
even to contact McClain, her “incompetent performance deprived h[er] of the opportunity
to even make a tactical decision” about whether to present McClain as an alibi witness.
Griffin, 970 F.2d at 1358. As the Court of Special Appeals explained, Op. 88—89, “the
bottom line is that no reasonable evaluation of the advantages or disadvantages of
McClain’s alibi testimony . . . could be made without first contacting McClain.” See also
Cir. Ct. App. 16-22.

2. The Court of Special Appeals’ Holding Is Consistent with
Strickland.

The State broadly contends that Strickland requires the rejection of an ineffective-
assistance claim any time counsel has not explained why she failed to discharge a
constitutional duty, and that the Court of Special Appeals’ decision clashes with
Strickland in this respect. Br. 31-32. But Strickland does nothing of the sort, and the
Court of Special Appeals followed Strickland to the letter. See Strickland, 466 U.S. at
690-91 (requiring postconviction courts to analyze whether, at the time counsel decided
not to investigate, that decision was objectively reasonable under the circumstances); Op.

76-87 (discussing Strickland at length and consequently analyzing whether (1) trial
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counsel failed to contact an alibi witness Syed identified before trial and (2) there was
any basis in the record to excuse that failure under the circumstances).

The Supreme Court has long recognized pre-trial investigation as a crucial
prerequisite to competent representation. Kimmelman v. Morrison, 477 U.S.365, 384
(1986) (explaining that investigation is required “to make the a