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PROCRERDINGES
(8:41 a.m.)

(Jury not present)

THE COURT: Good morning, Officer Gilmore. And I
appreciate your being here so early and chipper this
morning.

Counsel, a® you're getting yourselves together
and organized, I need to go on the record. At the end of
or the close of yesterday -- you can stay where you are,
you can keeap doing what you're doing. I just want to -- I
think you can hear me. At the close of yesterday, we were
talking about jury instructions., We went off the tape
while we were discussing what would be the appropriate
theft instruction. We were talking about the regquested
4.32. That was -- 4.32 which was either the {(a), taking
and carrying away, or tha (b), unauthorized contrel. And
then I locked at 3.32.1 and gqueried whether or not that
might even be appropriata.

And after careful consideration of all of those
things, unless the State can tell me where any value over
$300 has been clearly proven, I'm inclined to grant the
motion. The reason I'm saying that is I looked at the rule
and I locked at your indictment. You claimed theft cver
300. If we argue that it's the car, then I don't think the

value has been proven. If we argue that -- or esven
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possession, ownership.

MR. URICK: Why don't we just send the robbery
count, not the assaulte or the theft? That would be an
accurate --

MS. GUTIERREZ: I can't hear you, Mr. Urick.

THE COURT: He is submitting and saying that send
the robbery and not the assaults or the theft, because I'm
inclined to grant om theft, I can tell you right now. And
in light of --

ME. GUTIERREZ: Then we would only send out the
robbery --

THE COURT: Correct.

MS8. GUTIERREE: -- not the other three counts?

THE COURT: Well, they're submitting on the other
two, assault in the first and assault in the second.

MS. GUTIERREZ: And as to the theft?

THE COURT: And the theft, I was about to grant
your motion,

MS. GUTIERREZ: I thought I heaxd that but I
wanted to be sure.

THE COURT: That's what was coming, I was going
to grant your motion because as I lookad at the
instructions, I -- and 1 went back and locked at the
indictment. The indictment charges theft over 200,

MS. GUTIERREZ: Owver 300, yes.
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THE COURT: And even if we, we believe it's hﬂ:E

wallet that's stolen, okay, but that's not proof over 300,
And all her perscnal belongings were never totaled up to ﬁn
a value in excess of 300. And the car, the ownership in
the record, as you pointed out, Ms. Gutierrez, shows that
the car belonged to someons else, although somecne said it
was her car. 1In the light most favorable to the State, you
might get over the burden, but at the end of the case, I
don't think that there is encugh to go to the jury on that
theft.

Now, the robbery, that's another story because it
doesn't matter whose car it is. If it's in the possession
of someone else, it can be robbed.

MS. GUTIERREZ: Yes.

THE COURT: It doesan't require specific proof of
a value over or under. So they're agreeing.

I'm going to ask my law clerk to make that
adjustment.

MS8. GUTIERREZ: Judge, I --

THE COURT: The State is submitting and -- on the
5 and 6, on assault in the first degree and assault in the
second degree, correct?

MR. URICK: Yes.

THE COURT: And does not wish those to go to the

jury, ®#0 those'l]l come out.
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5o, Me. Gutierrez, see that? Sometimes you win' a
battle without even --

MS. GUTIERREZ: That's rare, Judge.

THE COURT: Hey.

MS. GUTIERREZ: Can I produce evidence to the
rarity of that event?

Judge, I went through the instructions again
yesterday and I just had some guestions. On our 13, the
witness who has pled guiley, I know we spoke about it and
You were going to grant it. And I modified it --

THE COURT: Again?

MS. GUTIERRBE: It's my 13.

THE COURT: All right. I'm looking at it.

MS. GUTIERREZ: 1It's the Pattern Jury
Instruction 3.12.

You know, I did medify it in the first line that
saye that he has pled guilty and I know we discussed this,
that this would be put together with another cne.

THE COURT: Yes.

MS. GUTIERREZ: But I am concerned and I guess I
would ask for further modification to the second line --

THE COURT: Thirty-one?

MS. GUTIERREZ: =-- of -- I'm sorry, what was the
Court's gueation?

THE COURT: Oh, I see. Where it says the guilty

5
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plea of this witnesa?

MS. GUTIERREZ: Right, right. That the
modification be, you know, the attempt to plead guilty,
because later you give the instruction about -- but I
didn't want the worde "the guilty plea® as if it's
endorsing it.

THE COURT: Why don't we say the same thing we
8aid in the first sentence and say "the plea of guilty of
this witness" or "the entering of a plea"?

MS. GUTIERREZ: There isn'ct.

THE COURT: Well, he did enter a plea of guilty,
He didn't do -- complete a -- the -- what you say in the --

MS. GUTIERREZ: Judge, I think that's confusing.

THE COURT: All right. S0 what are you
suggasting?

MS. GUTIERREZ: Well, maybe just something --
the --

THE COURT: Why don't we gay "this"?

MS. GUTIERREZ: This --

THE COURT: "Must not be considered as evidence.®

MS. GUTIERREZ: This evidence, how about just
this evidence must not ba considered? Because you've
already stated what the evidence is that Jay Wilds says he
pled guilty, and then there's a later instruction that
defines what a guilty plea is and that that didn't happen.
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And that would not be confusing to them becauee that's what
he said, eo it is in front of them as evidence,

THE COURT: Why don't we juat say "this plea"?

MS. GUTIERREZ: Because I think that that's
misleading to an uninformed jury who's not going to --
they're going to hear the later instruction that it'es not a
guilty plea. But, you know, if you're saying plea, it
seem# to enforce that what Jay Wildes said is true, and it'd
not. He hasn't entered a guilty plea, there isn't a guilty
plea. There might be an attempt to enter it.

THE COURT: How about "this proceeding®*?

MS. GUTIERREZ: Well, then, Judge, then I renew

THE COURT: Or "this hearing"?

MS. GUTIERREZ: -- my motion to get in the
tranecript of that proceeding, At least I can then argue
from that with the instructions. But without that, I'm
powerless.

THE COURT: ! understand your point of view.

MS. GUTIERREE: My suggestion is that it say
"this evidence" because then it's clearly referring to the
evidence that Jay Wilds said, that he pled guilty. That's
in front of them.

THE COURT: All right. Ms. Murphy or Mr. Urick,
your position on -- looking at the second sentence, the

1
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first couple of wordeiof the instruction 137

MR. URICK: Without accepting the legal
interpretation the Defanse is pushing, the State would have
no ocbjection to the Court saying this evidence should not
ba considered.

MS. GUTIERREZ: And, Judge, I couldn't read my
own writing and I wanted to clarify as to 12, the testimony
of the accomplice, that the Court's giving the last thres
paragraphs of that and not the first three paragraphs.

THE COURT: I'm sorry, let's slow down a little
bit. I'm still back at 13.

MS. GUTIERREZ: Okay.

THE COURT: ©Okay, this evidence muat not be
considered as evidence of guilt against the Defendant?

M3. GUTIERREZ: Yes.

THE COURT: All right. And the next one you're
pointing to?

MS. GUTIERREZ: 1Is the one right before that, our
requested 12. I couldn't read my notes but it's my
understanding that you're going to give the last three
paragraphs of my request --

THE COURT: Right.

MS. GUTIERREZ: ~-- and not the first three?

THE COURT: Correct.

M5. GUTIERREZ: Okay. And I had one other
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guestion., I wasn't sure whether or not we reached it, my
requeated 30, the definition of an accessory after the
fact., And I just didn't remember discussing it and had a
notatien --

THE COURT: We had not discussed it. The State
has no problem with 30, do you?

MR. URICK: There's no charge of accessory befofte
the fact before this jury, though. It's an irrelevant
instruction and may be very confusing. They wouldn't know
what they were being instructed for that for because it's
not --

THE COURT: 1 think she's asking because the
Defendant Wilds was charged with and was convicted of
accessory after the fact.

M5. GUTIERREZ: Right.

MR. URICK: It would only --

THE COURT: Accesscry after the fact was in
relationship to this crime.

MR. URICK: It would only make sense if you tall
them that to be an accomplice that does not include an
accessory after the fact. An accessery after the fact is
this, this and this, because accomplice clearly, under the
law, has to be either an accessory bafore the fact or a
principal. It cannot be, by case law, an accesscry after

the fact. BSo it only makes sense to instruct them on what
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an accessory after the fact is if in the instruction on
what -- whether or not he's an accomplice you tell them ap
accessory after the fact, as a matter of law, is not amn
accomplice, an accessory after the fact is, and then give
the definition of that. That would be the only reason to
instruct them on what an instruction -- an accessory after
the fact would be.

THE COURT: WNot necessarily. Not necessarily.

If the jury's convinced that he may have pled
guilty to accessory after the fact but they believe, based
on the facts presented at this trial, that he was in fact
an accomplice, they could consider the instruction I've
given as the accomplice, as to how to weigh Wilda's
testimony and, for thelr legal information, understand what
it wa® that the defendant pled guilty to, that
Defendant Wilds pled guilty to. 8o I think that both
instructions are definitely relevant.

MR. URICK: But they should be next to each
other. That was what I said.

THE COURT: Oh, yeah,

MR. URICK: I think that's what the Court was
saying, too.

THE COURT: Right., T don't have a problem with
them baing next to each other.

MR. URICK: It should not be in the crimes

10
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charged because they're not being given --

THE COURT: Correct. Well, I wouldn't do that.
I would move it to, to that particular section where I'm
referring to accomplice because basically if they find that
he's an accomplice around the time of -- whan I talk about
tha defendant pleading guilty, Defendant Wilds pleading
guilty to something.

MR. URICK: That would be fine there.

THE COURT: And that's where it goes.

I don't have a problem with that and I will put
that in the appropriate locatien. I'm going to say also in
your 3 point -- 3:12 he says he pled guilty to accessory
after the fact, a crime arising out of the same set of -- .

And then I will insert the 13, 30, then 31, then
14, then 32. Okay.

Yes, would you hand them out to counsel, please,
Ms. Connolly?

The revised verdict sheet is being given out at
this time.

Are all the jurors present now? They are?

THE CLERK: Yes.

THE COURT: Anything else, M. Gutierrez?

MS. GUTIERREZ: Yes, Judge. Yesterday I had a
motion in limine and the essence of that motien in limine
is that in light of all the circumstances of this trial,

1l
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particularly as it relates to Jay Wilds, the nondisclosure
of critical evidence, the revelatien that Mr. Urick --

THE COURT: One moment, please.

Ms. Connolly, I need the verdict sheet. I need
to have it in front of me. Thank you.

All right, go ahead.

MS. GUTIERREZ: The disclosure, not from
Mr, Urick but from the witness, that Mr. Urick rendered
assistance to this witness in getting a lawyer, something
that may be ween as a crucial bemefit by this jury, and the
fact that none of that was ever dipclosed at all by
Mr. Urick mainly -- I'm assuming Mr. Urick ie deing the
closing argument, If he's not, then I don't need to make
this motion, but if Mr. Urick is doing the closing
argument, then we would move in limipa that Mr. Urick, the
one who provided the benefits, who will make the deciseion
over the deal or make the decision ower truth, be precluded
from arguing as a result of that plea or in any way
relative to that plea that -- to argue the credibility of
the witness whose fate he's the only one in power of in
light of tha lack of disclosure over crucial issues that
Mr, Syed was entitled to know ahead of time and entitled to
be put in a position to lawfully challenge Mr, Urick's
right to continue as a prosecutor and to prevent him from

arguing the credibility of the witnesas he so assisted.
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THE COURT: Does the State wish to be heard?

MR. URICK: Extremely briefly, Your Honor.

The same facts are before the jury for the Statsd
as for the Defense. The State has the same right to make
fair arguments based on those facte as the Defense does.

THE COURT: I would agree and I'm not going to
preclude them from arguing credibility issues, but I am
going to emphasize that neither the State nor the Defense
should attempt to argue facte not in evidence. That is,
Mr. Urick, if you are indeed doing the closing argument,
what you did specifically, you know, I didn't do this or I
didn't do that, would not be appropriate closing argument .
as it relates to anything that's not in evidence in this
case. And I would -- to the extent that counsel's motion
touches on that issue, I would just remind you that that
would not be appropriate argument. And cbviously, you know
that, but I'm just going to emphasize.

And I should let you know that I do -- I did not
discuss with you yesterday and I wantad go let you both
know I do comment on tha fact that what the attorneys say
in cloeing argument is not evidence. I do that twice in my
closing argumente., And I alsc do ask them to work well and
play well with others. There's an instruction that I
tailored, which is basically an Allen charge but it's more
of a work well and play well with other argument.

13
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And I also want to let you know is before I
complete all my charges I will invite you to the bench to
note any objections. And I alsc will leave a little space
there at the end for the work well and play well
instruction and also telling them and directing them that
the order of the instructions and the number of
instructiona, that they should all be considered as a
whole.

I do tape record my instructions. Under the
Rule, I'm permitted to do that and send the tape back. The
tape is very well marked with bright yellow writing so it
cannot be mistaken a® to where to play and where to stop, e
and it is the only thing that's on there, are the
instructions that I've given,

Any other --

MS. GUTIERREZ: That's a good practice.

THE COURT: Any other preliminary matters?

MS. GUTIERREZ: Just to make sure -- I want to
make sure our motion inm limine reflects a motion in limine
to preclude the State from calling whatever the procedure
is with Jay Wilds a guilty plea.

THE COURT: I would just indicate that if counsel
would like to refer to that hearing that they can -- you
can say the hearing where Mr. Wilds entered his plea of
guilty, which is what he did, or the hearing where he

14
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entered his plea, I think that's -- entered his plea is the
appropriate phraseclogy. He entered -- :

M8. GUTIERRBZ: Your Homor, I would cbject to
that because I think that's not the appropriate phraseology
and your instructions make it clear. There isn't a guilt?:
plea, and to -- all that that would do is to confuse the
jury. Well, hes antered his plea, and there is no
instruction to distinguish what that is.

THE COURT: What would you call it? When the
Court asked him what is your plea --

MS. GUTIERREZ: Well, I think the only evidence
is that whatever procedure Mr. Wilds says he entered his
plea, but that it not be called the entry of a plea or a
guilty plea or the entry of a guilty plea because all that
doas is confuse the jury, nntuithntinding the Court's
instruction that tells them it's not a guilty plea, that
you need two things to get a guilty plea and there's no
evidence of them. There's avidence that one of those
things was not. And so, to tell them he entered the plea
because he stood up and said I intend to enter a plea of
guilty pursuant to the plea agreement only confuses the
jury and takes the bottom of the jury imstruetion.

So I don't have any cobjection to referring te it
in the same way, and that ig the procedure where Jay Wilds
says he entered his guilty plea., I think that's a correct

15
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evidence, and you saw them by way of stipulations and by
way of the little itema that received blue or red stickias
and then you heard them moved into evidence. And those
items will go back in the jury room with you.

In evaluating the evidence, you should consider
it in the light of your own experiences. You may draw any
reasonable inferences or conclusions from the evidence that
you balieve should be justified by your common sense and
your everyday experiences.

The following things are not evidence and you
should not consider them and you should not give any welght
to them in your consideration. The charging document is
not evidance. Anything that was inadmissible or stricken,
as I directed you during the course of the trial, is not
evidence. Questions and objactione of the attorneys are
not evidence. I advised you at the outset that there would
be timea when they would say things and we would discuss
whether something should come in or out or in evidence.
What was said by the Court to the attorneys in their
discussion of that is not evidencs.

The charging document in this case is the formal
method of accusing the Defendant of a crime. It is not
evidence and it should not be used in any way to create any
inference of guilt. Inadmiseible stricken items should not
be considered by you either and you must disregard any

25
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questions that I did not permit the witness to answer and
you must not speculate as to any possible answers. If
after an answer was given I ruled that the question should
be stricken or the answer stricken, you must disregard both
the question and the anawer in your deliberations.

Now, during the trial, I don't think I commented
on any evidence but I did question a witness or two at
times when I couldn't hear, at times when you signaled that
you gouldn't hear, at times when I wasn't sure what the
witness was saying or it wasn't clear. You should not draw
any inferences or conclusions from my comments or
questions, either as to the merits of the case or as to my
views regarding the witness.

Opening statements and closing arguments, again,
of the lawyers are not avidence in this case. The
statemants that you will hear, though, in closing arguments
will apply the evidence and tha law and it is your memory
that must prevail. You must rely on that at all times and
it is your collective memory that is most important.

Now, there ara two types of evidence, direct and
circumstantial evidence, that the jury has to utilize in
properly attempting to find the truth as to the facts of
this case. One is direct evidence, and that's the
testimony of an eyewitness, for example. The other is

indirect or circumstantial evidence, and that's the proof
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of a chain of circumstances that tends to prove or disprove
the axistence or nonexistance of certain facts. The law
doesn't distinguish between the weight to be given to
eithar direct or circumetantial evidence. No greater
degree of certainty is reguired of circumstantial evidence
than of direct evidence. In reaching a verdict, you should
weigh all of the evidence presented, whether it's direct aﬁ
circumetantial. You may not convict the Defendant unless
yvou find the avidence, when considered as a whole,
establishes guilt beyond a reascnable doubt.

Now, what is reasonable doubt? Well, in our law,
the Defendant in this case is presumsd to be innocent of '
all charges against him., That presumption remains with him
throughout every stage of this trial and is not overcome
unless you are convinced beyond a reasonable doubt that the
Defendant is guilty. The State has the burden of proving
the guilty of the Defendant beyond a reasonable doubt.

Now, some of you may have served ae jurocrs in
civil cases, where you were told that it is only necessary
to prove that a fact is more likely true than not true, a
slight tipping of the scales. Well, in criminal cases, the
State's proof is more powerful than that. It must be
beyond a reasonable doubt and this burden remains with the
State throughout the trial. The Defendant is not required
to prove his innocence. However, thea State is not reguired

27
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to prove guilt beyond all possible dpubt or to a
mathsmatical certainty. Nor is the Btate required to
negate every conceivable circumstance of guilt or every
conceivable circumstance of innocence.

A reascnable doubt is a doubt founded upon
reason., It is not a fanciful doubt, a whimsical doubt or &
capricicus doubt. Proof beyond a reasonable doubt requires
proof as one would convince you of the truth of a fact to
the extent that you would be willing to act upon that
belief, without reservation, in an important matter in your
own personal business or affairs. However, if you are not
patiepfied of the Defendant's guilt to that extent, then
reascnable doubt exists and the Defendant must be found not
guilty.

I1f, after your consideration of the evidence, you
are firmly convinced that the Defendant is guilty of the
erimes with which he is charged, than you muet find him
guilty. If, on the othar hand, you think that there is a
real poesibility that he is not guilty, you must give him
the benefit of the doubt and find him not guilty. In
weighing the evidence and making a determination, you
should consider the quality of all of the avidence,
regardless of who called the witness or who introduced the
exhibit. The test is not which side brings in the greater
number of witnesses or which produced the gquantity or the

28
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greater guantity of evidence, but which witnesses and ihiq..
evidence appeals to your mind as being the most accurate :
and tha most trustworthy.

Now, there have been several stipulations of fagg
and certain items were admitted where thers was a :
stipulation a® to the authenticity, that is, the item was
real. And the State and the Defense agreed that those
items should come into evidence. It means that they have
agreed and they are admitced as a stipulation together for
your conasideration.

As you go back, you will be receiving the verdigt
sgheet, and on the verdict sheet you will see a number of
charges. You must consider each of the charges
individually. You must consider the evidence as it relates
to each of the charges individually and separately. And
before you may note any verdict whatsoever in considering
those charges, you must have unanimous verdict as to each
individual response. Only if your werdict on that
particular charge is unanimous may you note it. It must be
that you all agree in order to enter a verdict on the
verdict sheet.

I'm going to read it to you at this time. The
verdict sheet says State of Maryland versus Adnan Syed in
the Circuit Court for Baltimore City under the Case
No. 199103042, as to 1, Count 1, charging first degree

a5
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murder of Hey Men Lee, how do you find the Defendant, Adnap
Syed, not guilty, and there's a line for your response, I
guilty, and there's a line for your response. If your
answer to question mo. 1 is not guilty, go to question
no. 2. If your answer is guilty, go to question no. 3.

Question no. 2, charging the Dafendant with
sacond degree murder of Hey Men Lee, how do you find the
Defendant, Adnan Byed, not guilty, and there's a line for
your response, guilty, and there's a line for your
rasponse.

No. 3, under Case No. 199103043, as to Count 1
charging kidnapping by fraudulently carrying Hey Men Lee
within the State, how do you find the Defendant, Adnan
Syed, not guilty, and there's a line for your response,
guilty, and there's a lines for your response.

Under Case No. 195103045, No. 4, as to Count 1
charging robbery of Hey Man Lee, how do you find the
Defendant, Adnan Syed, not guilty, and there's a line for
your respocnse, guilty, and there's a line for your
response.

Case No. 199102046, question 5, as to the charge
of false impriscnment by deception of Hey Men Lee, how do
you find the Defendant, ldn;n Syed, not guilty, and thare's
a line for your response, guilty, and there's a line for
your response.
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There's a line for the signature of the
foreperson and a place for the forelady toc date the verdict
sheet. And as I indicated, before any notation can be made
as to any line, you all must agree. That is, your verdict
must be unanimous and you must consider each individual
count separately.

Now, you are the sole judges of whather or not a
witness in this case should be believed. In making this
decieicn, you may apply your own common sense and everyday
experisnces, In determining whether a witness should be
believed, you should carefully judge all the testimony and
avidence and the circumstances under which that witness
testifiad. You should consider the following factors: The
witness's behavior on the stand and the manner of
testifying. Did the witness appear to be telling the
truth? The witness's opportunity to see and to hear the
things that they testified about. The accuracy of the
witness's memory. Did the witness have a motive not to
tell the truth? Does the witness have an interest in the
outcome of the case? Wae the witnease's testimony
conaistent? And was the witness's testimony supported or
contradicted by evidence that you balieve? Whether and to
the extept to which the witness's teastimony differed in
court from statemente made by the witness on a previous

occasion.
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You need not believe any witness, even if the
witnese's testimony is uncentradicted. You may believe
all, part or none of the testimony of any witness.

Now, there was expert witness testimony given inm
this case. An expert is a witness who has special training
or expertise in a given field. You should give expert
testimony the weight and value you believe it should have.
You are not required to accept any expert opinion. You
should consider an expart's opinion together with all other
evidence in the case.

The weight of the evidence, as I've indicated .
previcusly, does not depend on the number of witnesses on
either side. You may find that the testimony of a smaller
number of witnesses for one side is more believable than
the testimony of a greater number of witnesses on the other
pide.

The Defendant, Mr. Syed, has an absolute
constitutional right not to testify. The fact that
Mr. Byed did not testify must not be held against him. It
is not to be considered by you in any way, or even
discussed by you.

The mere presence of a person at the time and
place of the commission of an offense is not by itself
sufficient to establish his guilt but may be considered
with all the other surrounding circumetances. Evidence has
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bsan presented at this case that the Defendant was not
thare when the crime was ¢ommitted. You should consider
this evidence along with all other evidence in the case.
Thue, in order to convict the Defendant, the State must
prove beyond a reasconable doubt that the crime was
committed and that the Defendant committed it.

You've also heard testimony from a witness, Jay
Wildse, who may have been an accomplice. An accomplice is
one who knowingly and voluntarily cooperated with, aided,
advised or encouraged another person in the commiesion of a
crime. If you are not convinced that Jay Wilds was an
accomplice, you should treat that testimony as you would
treat the testimony of any other witness. On the other
hand, if you are convinced that Jay Wilds was an
accomplice, then you must decide whather that testimony was
corroborated before you may considar it. The Defendant
cannot be convicted sclely on the uncorroborated testimony
of an accomplice. However, only slight corrcboration is
required. This means there must be some evidence in
addition to the testimony tending to show either that, one,
the Dafendant committed the crime charged or, two, that the
Defendant was with others who committed the crime at the
time and place that the crime was committed.

If you find that the testimony of Jay Wilda has
been corroborated, it should be considered with caution and
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given weight -- given such weight as you believe it
deparves. If you find that Jay Wilds waes an accomplice but
that his testimony has not been corroborated, you must
disregard it and you may not consider it as evidence
against the Defendant. Remember, the Defendant cannot be
convicted solely on the uncorrcborated testimony of an
accomplice.

You have also heard that Jay Wilds saye he haas
pled guilty to accesscry aftar the fact, a crime arising
out of the same set of events of which the Defendant is now
on trial. This must not be considered as evidence of ;ui_l'.l:
against the Defendant, Mr. Syed, You may consider the
guilt of the witness in deciding whether the witness is
telling the truth but for no other purpose.

An accessory after the fact is a person who, with
knowledge that a crime has been committed, assiste the
offender with the intent to hinder or prevent the
offender’'s arrest, prosecuticn or trial. In cxder to
convict the Defendant, the State must prove that the crime
of -- a particular crime has been committed and that the
Defendant knew that the crime had been committed, and that
is for the person pleading guilty of accessory after the
fact, the Defendart gave assistance to that person who
committed the crime and that the Dafendant did so with the

intent to hinder or prevent that person's arrest,
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prosecution or trial,

The completion of Jay Wilde's guilty plea and
santencing hearing has been postponed until after the
proceeding -- this proceeding. Despite the fact that Jay
Wilds has referred to his agrsement with the State as a
guilty plea or a truth agreement, this agreemant does not
contain the necessary statement of facts and is not yet a
guilty plea under Maryland law. Maryland Rule 4-242
states:

A dafendant may plead not guilty, guilty or,
with consent of the Court, nolo contendre..
The Court may accept a plea of guilty only
after it determines, upon examination of the
defendant on the record, in open court,
conducted by the Court, the state's
attorney, the attorney for the defendant or
any combination theareof, that, one, the
defendant is pleading voluntarily, with an
understanding of the nature of the charge
and the consequences of the plea, and, two
that there is a factual basis for the plea.

You may have heard testimony of a witness, and
that is Mr. Wilds, who testifies for the State as a result
of a plea agreement. You should consider this testimony
with caution because tha testimony may have been colored by
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a desire to gain leniency, freedom or a financial benefit -
by testifying against the Defendant, Mr. Syed, 1If you !inh
that Jay Wilds's lawyer was provided with the assistance of
the State at no cost, this was a benefit that Mr. Wilds
received as part of his bargain with the State. You may
consider this in the same way as you may consider the plea
agresment itself as to what, if any, pressure existed eon
Mr. Wilds when he testified in this case.

You have heard testimony of witnesses who made
etateaments before trial or cut of your presence. Testimony
concerning these statemants was permitted only to halp you
to decide whether to believe the testimony of the witness
who gave their testimony during this trial. It is for you
to decide whether to believe the trial testimony of any
witness who made a statement, in whole or in part, but you
may not use the earlier statement for any purpose other
than to as#ist you in making that decision.

You have alsc heard testimony about the good
character of the Defendant, Mr. Syed. Evidence of good
character is not, by iteelf, a defense of a crime, but you
must consider it together with all othar evidance in the
case. You may decide that it is unlikely that a person
posseseing these traits of good character would have
committed the crime charged.

Now, I've made reference to the term intent. I'm

36



o @ =1 ™

10
1l
12
13
14
15
16
17
18
19
20
21
22
23
24
45

going to define it for you and then I'm going to read fﬂ“i
some additional instructions which also refer to the legal|
terminology of intent. Reading the definition mow will
asgist you later as well.

Intent is a state of mind and ordinarily cannot
be proven directly because there is no way of locking into
a person's mind, Therefore, a defendant's intent may be
shown by surrounding circumstances. In determining the
Defendant's intent, you may consider the Defendant's acts
and statements, as well as the surrounding circumstancea.
Further, you may but are not regquired to infer a person .
ordinarily intends the natural and probable consequences of
hies acte.

The definition of murder and first -- first
degree murder and second degree murder. The Defendant is
charged with the crime of murder and includes both first
and second degree murder. First degree murder is defined
as the intentional killing of anothsr person with
willfulness, deliberaticn, and premeditation. In order to
convict the Defendant of first degree murder, the State
must prove that the conduct of the Defendant caused the
death of the victim, Ms. Lee, and that the killing was
willful, deliberate, and premeditated.

Willful means that the Defendant actually
intended to kill the victim. Deliberate means that the
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Dafendant was conscious of the intent to kill.

Premeditated means that the Defendant thought about killipg
and that there was enough time before killing, though it il
may have only been brief, for the Defendant to consider the
decision whather or not to kill and enough time to weigh
the reasons for and against the choice. The premeditated
killing -- intent to kill must bas formed before the
killing.

Second degree murder is defined as the killing of
another person with either the intent to kill or the intent
to infliect such sarious bodily harm that death would be the
likely result. Second degree murder does not regquire
premeditation or deliberation. 1In order to convict the
Defendant of second degree murder, the State must prove
that the conduct of the Defendant caused the death of the
victim, Ma. Lee, and that ths Defendant engaged in the
deadly conduct either with the intent to kill or with the
intent to inflict such sericus bodily harm that death would
likely be the result.

The next charge that you will be asked to
consider is kidnapping, kidnapping by fraudulently
carrying, and it is defined as the confinement or detention
of a person against the person's will, accomplished by
dacaption, coupled with the movement of the person from one

place to another with the intent to carry or conceal. 1In
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order to convict the Defendant of kidnapping, the
Defendant -- sorry, the State must prove that the
Defendant, Mr. Syed, confined or detained Ms. Lee against
her will; that the Defendant used deception to accomplish,
the confinement or detention; that the Defendant was --
that the Defendant moved the victim, Ms. Lee, from cne
place to ancther; and that the Defendant moved Ma. Lee with
the intent to carry or conceal her.

You're also asked to consider the charge of
robbery and it is defined as the taking and carrying away
of property from someone else, from her presence or
control, by force or threat of force with the intent to
staal the property. In order toc convict the Defendant of
robbery, the State must prove that the Defendant tock the
proparty from Ms. Les, sither in har presence or under hax
control, and that the Defendant took the property by force
or threat of force, and that the Defendant intended to
steal the property and deprive the property of -- to ths
victim permansntly.

And lastly, you're asked to consider false
imprisonment by deception. The Defendant is charged with
the crime of false impriscnment and it is defined as the
confinement or detention of a person against that person's
will, accomplished by deception. In order to comnvict the
Defendant of false imprisonment, the State must prove that
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the Dafendant, Mr. Syed, confined or detained the victim,
Ms. Lee; that Ms. Lee was confined or detained against her
will; and that the confinement or detention was
accomplished by deception.

As I indicated, your verdict must be the
considered judgment of each of you. In order to reach the
verdiect, all of you must agree and your verdict must be
unanimous. You must consult with one another and
deliberats with a view towards reaching an agreement if you
cannot do so without violence to your individual judgment.
Each of you must decide the case for yourself but do so
only after impartial coneideration of the evidence with
your fellow jurorse.

During deliberation, do not hesitate to reexamine
your own viewe. You should change your opinion if you are
convinced you are wrong, but do not consider -- do not
surrender your honest bealief as to the weight or effect of
the evidence only because of an opinion of your fellow
jurors or for the mere purpose of reaching a verdict.

Counsel, may I see you at the bench?

(Counsel and the Defendant approached the bench
and the following ensued,)

THE COURT: Any exceptions to the instructions
I've given?

MR. URICK: Your Honor, I think -- I didn't hear
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you give the -- evidence consciousnass of guilt
ingtruction. I didn't hear the motive instruction.

THE COURT: And the motive instructionm.

I did not give the motive and -- evidence, I did
not give that. These are Defense 21 and Defense 23. I
will give those.

Any other instructions you either take exception
to or you want to bring to my attention because I didn't
give it?

MS. GUTIERREZ: Yes, Judge. As to 21, I object
te the Court's failure to give our requested instruction
which I would consider, eince there is evidence thers that
Jay Wilds, who is a defendant in a relatad case cut of
these same findings, has -- of concealing evidence and we
requast it again.

We would again object to the instruction on
sacond degree -- and suggest that. As to -- I don't know
if the Court's regular reascnable doubt instruction --
wall, the Court sald to tha jury, and it was right after --
what you said to tham is some of you may have perved in a
civil case and then you make the differentiation. I don't
know what the Court meant to say, but what you said was the
State's proof is more powerful than that. I was waiting
for the, you know, the proof -- the requirement that the
proof or the burden is more powerful. But it struck me and
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I wrote it down as the Court said it. I thought that that|
unfairly could be construed by the jurors as a comment on |
the proof there, not as a proper instruction as to what it
is, the difference in the burden. And in fact, it
underscores the rest of what the Court read out, that --
describes the difference in the burden between a civil
case --

COURT: What I -- the State's must be --
GUTIERREZ: You left that out and that's --
COURT: I did not say must ba?

B gs

GUTIERREZ: You didn't say must be, you said
State's proof is more powerful than that. So I'd ask that
you ==

THE COURT: Okay. Is that your recollection?

MR. URICK: I can't remember.

MS. GUTIERREZ: -- read that.

THE COURT: 1I1I'll read that again thean.

MS. GUTIERREZ: Okay. And that's it, I think.

THE COURT: And .I'll rereamd the State has the
burden of proving guilt beyond a reaspconable doubt --

MS. GUTIERREZ: Yes.

THE COURT: -- the State's proof must be more
powerful than -- more likely true than not true.

MS. GUTIERREZ: Yes.

THE COURT: It must be beyond -- ckay, I'll do
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that. I want to make sure the record's clear.
| MS. GUTIERREZ: Thank you, Judge.

THE COURT: Anything slse?

MS. GUTIERREZ: No.

THE COURT: Anything else?

MS. MURPHY: HNo.

MR. URICK: No.

THE COURT: Thank you.

(Counsel and the Defendant returned to trial
tables and the following ensued.)

THE COURT: Ladies and gemtlemen, as I conclude;.
I do want to just make sure that I did not misstate myself
when I was talking about the burden and reascnable doubt.
The Btate does have the burden of proving the guilt of the
Defendant besyond a reasonable doubt. In criminal cases,
the State's proof must be more powerful than just more
likely true than not true. It's moxre powerful than just a
slight tipping of the scales. That is, the Btate's burden
of proving their case has to be more powerful than just a
slight tipping of the scales. It is and must be beyond a
reascnable doubt, and this burden remains with the State
throughout the trial. The Defendant is not required to
prove his innocence.

You heard testimony that the Defendant may have
concealed evidence in this case. Concealment of or
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daptyuction of evidence is not encugh by itself to
establish guilt but may be considered as evidence of guilt,
Concealment or destruction of evidence may be motivated by
a variety of factors, some of which are fully consistent
with innocenca.

You must first decide whether the Defendant
concealed evidence in this case. If you find that the
Defendant concealed evidence in this case, then you must
decide whether that conduct shows a conscicusness of guilt.

Motive is not an element of any of the crimes
charged and need not be shown. Howewver, you may consider
the motive or lack of motive as a circumstance in this
cagse. Presence of motive may be evidence of guilt.
Absence of guilt may suggest innocence. You should give
the presence or absence of motive, as the case may be, the
waight you believe that it deserves.

Now, neither the ordar of the inatructions that
I've given or the number of the instructions on any
position have any particular significance or relevance.
You are to consider the instructions and construe them as a
whole in order to arrive at their true meaning and you
should not select any sentence, single sentence or any
single instruction and bass your verdict solely on that.

The attitude and conduct of jurors at the ocutset

of deliberations is a matter of considerable import to this
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Court. It is rarely a sign of a good juror to go back uphP,
entering the jury room and make an smphatic expression of '
his or her opinion and announce to stand determined for a
particular verdict. Your verdict should arrive only after
careful consideration and thoughtful deliberation with one
another, and it may be helpful to listen and to consult one
another and discuss the evidence and the deductions that
may be drawn from that evidence and information freely and
fairly, in a sincers affort La arrive at a just verdict.
This does not mean that any juror is required to yield an
honest conviction after such consultation or deliberation,
Remember, you are not partisans or advocates, but jurore.

The final test of the quality of your service
will lie in ths verdiect which you return to the Court, not
in any opinion you may have as you go back to retire. Have
in your mind that you will make a definite contribution to
efficient, judicial administration if you arrive at a just
and proper verdict in this case. To this end, the Court
reminds you that in your deliberations in the jury room
there can be no triumph except the ascertainment and
declaration of the truth.

As you reach a verdict, or you may have questiona
on your way in deliberations, please note those qygstions
on a piasce of paper, as you have dome throughout the trial.
Knock on the door and the sheriff will bring the question
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to me. I will gather the lawyers and we will determine hoy
we're going to answer. We may decide to answer your
question in writing, as I have done on occasion, or we may
decide to bring you into the courtroom and answer tha
question in that fashion,

Howaver, if you have a verdict, you may press the
buzser, but do not give thes verdict sheet to anyone. Your
verdict must be announced in this courtroom. Just indicate
to the clerk that you have a verdict.

Madam Forelady, bring the verdict sheet back to
this courtroom and, upon arriving, Mr. White will say to
all of you have the members of the jury agreed upon a
verdict, and all of you should say yes. And then he will
ask the foreperson to stand.

And, Madam Forelady, you'll be asked to stand.
Mr. White will read sach guestion and you will note the
regponse that you had indicated and noted on the verdict
shest, that being the unanimous response that you all have
agreed to note.

At this time I'm going to ask for your undivided
attention as the attormeys come and provide to you their
cloeing argument. As you hear their closing argument,
please be reminded that what they say in this argument is
not evidence.

First you will hear from tha State and then you
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