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L _P_RQc E_EO_IN _GS
2 (10:29 a.m.)
3 THE COURT: Good mot~nlg, Counsel Before wc

40rlng the jury out them arc a nLunbcr of matters thai I

i would like In take u0. one at a tune

First, with regard to the Defendant's morton to

call Mr. Urick as a witness. Ms. Gutiencz I trove
reviewed your motion and I have reviewed the law that

you cited. In addition, the Mahoney case which I
10 received. Inter~ting ~nough the Slate had atso

I 1 provided me with a copy of the Mahoney case, Although

12 no brief was attached they also provided me with a ca.se

13 of Graduisky. I'm not sure how to pronounce that.
14      MS. C-A/rlEP.REZ: Gmduisky, I think

15       THIE COURT: All right That's at 321 F

16 second, 263. 1963 case. I'm assummg --
17 MS GL'rlERREZ AFe you talkirlg about

iiMalone'y, Judge'?
19 THE COURT; Yes, Maloney.

MS. GUTIERREZ: Okay.
21 THE COURT: M-A-L-O-N-E-Y. which iS at 241 F

22 sup., 49. I received Venab[e versus State which is a

23 Maryland case at 108 Maryland App 395 as well as

24 Johnson versus State which is a Court of Appeal Court

25 of Special Appeals case at 326. I'm sorry, 23 Maryland

I 4 conszdcfing everything, first I'd like to Know whether
5 Ms. Gutiez~z, would you like to be heard before 1

6 conciude? In light of the fact I have the cases m

7 front of ra¢ now which y~terday I did not and 1 will
8 hoar from the State as well in response.

MS GLr~ERREZ: Just briefly, Your Honor I
tO appreciate that d'~ Court has read the ca~ law 1

I l c0ed Veneble and provided the Court Venahie because u

12 ts the most tx~,crlt pronouncement on at Lea.st the

13 related i~.~uc. Although Venable of course, was the

,1~ ~e=cal l  ng the Dcfen~ attorney m response

116      THECOURT: That's right. Jusl the reverse

II 7 of what w¢ have18       MS GU'ITERREZ: And radg¢, for those

19 purposes, you know it's not quite the same issue The

r2o Defendant, you know has certain constRuttonal rights

21 that -- the State may have cenath rights tn fatrness

122 and due process. Its rights can not he equated with
123 Ihe Defendant's rights against which it must he
24 'a, elghed, but I think that the reasoning Venable was the

25 same and in reversiag VenabIe on this very issue the

I Court cited that reasoning and that th tntima0ng, of
2 course there might he other circumstances where tt

3 world be appropriate for a prosecutor to he able to

4 call a Defense lawyer even though the general view is
that's not a good thing. It's not a good thing under

6 the rules, it's not a good thing under laws that govern

~the conduct of lawyers, it's not a good thing any ttmefor an advocate to he removed.
, 9 Judge, what is instracted is in this case and I

110 believe it's connected to this is.sue, is that when
i l I lawyers a.~, whenever it is you think someone who is

112 your opposing counsel might he called to the witness

13 stand and you are duty bound to do sorn¢thing about 11,

.14 to not hit that occur bew.ause all Law recognizes that
15 is not a good thing. It is difficult if not someames

16 impossible for an advocate to be an advocare, to remain

17 an advocate while on as a witness hecause any

18 witnesses' credibility is an i~ue and that does harm

20 In this very case, you know the State ilia a
21 motion which cost me and my client a Iot of mor~y on an

22 issue b~aus¢ they sought to disqualify me because I
23 might bc a wltt~ss hecau~ of a prior representation of

24 a witness in this CaSe.
25 I~lE COURT: Ms Gutierrez, but that's not
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IN THE CIRCUIT COURT FOR BALTIMORE CITY. MARYLAND
Page 3

App, 131 and Murphy versus State which is an old case I
believe It's been around for a while at 120. 129

And with regard to the Defense motion after
considering everything, first I'd like to Know wnether
Ms Gutierrez, would you like to be heard before I
conclude'' In light of the fact I have the cases in

front of me now which yesterday I did not and I will
hear from the Stale as well in response

MS. GUTIERREZ: Just briefly. Your Honor I
appreciate that the Court has read the case law 1
cited Venable and provided the Court Venable because it
is the most recent pronouncement on at least the
related issue. Although Venable of course, was the
prosecutor calling the Defense attorney in response
during the trial.

THE COURT That's right. Just the reverse
of what we have.

MS. GUTIERREZ And Judge, for those
purposes, you know it's not quite the same issue The
Defendant, you know has certain constitutional rights
that — the State may have certain rights to fairness
and due process. Us rights can not be equated with
the Defendant's nghts against which it must be
weighed, but 1 think that the reasoning Venable was the
same and in reversing Venable on Ibis very issue the
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PROCEEDINGS

(10:29 a m.)

THE COURT Good morning. Counsel Before we
4 bring the tury out there are a number of matters that I
5 would like to take up. one at a time.

First, with regard to the Defendant's motion to
7 call Mr. Urick as a witness. Ms. Gutierrez I have
8 reviewed your motion and I have reviewed the law that
9 you cited. In addition, the Mahoney case which I

10 received. Interesting enough the State had also
1 1 provided me with a copy of the Mahoney case. Although
12 no brief was attached they also provided me wtih a case
13 of Graduisky, I'm not sure how to pronounce that

MS. GUTIERREZ: Graduisky. I think.
THE COURT: All right That's at 321 F

16 second. 263. 1963 case. I'm assuming -
MS. GUTIERREZ Are you talking about

1 8 Maloney. Judge'’
THE COURT Yes, Maloney.
MS. GUTIERREZ: Okay
THE COURT: M-A-L-O-N-E-Y. which is at 241 F

22 sup., 49. I received Venable versus State which is a
23 Maryland case at 108 Maryland App 395 as well as
24 Johnson versus State which is a Court of Appeal. Court
25 of Special Appeals case at 326. I'm sorry. 23 Maryland

Court cited that reasoning and that in intimating, of
course there might be other circumstances where it

would be appropriate for a prosecutor to be able to
call a Defense lawyer even though the general view is

that's not a good thing. It's not a good thing under
the rules, it's not a good thing under laws that govern
the conduct of lawyers, it's not a good thing any time
for an advocate to be removed.

Judge, what is instructed is in this case and I
believe it's connected to this issue, is that when
lawyers are. whenever it is you think someone who is

your opposing counsel might be called to the witness
stand and you are duty bound to do something about it,
to not let that occur because all law recognizes that
is not a good thing. It is difficult if not sometimes
impossible for an advocate to be an advocate, IO remain

an advocate while on as a witness because any
witnesses' credibility is an issue and that does harm.
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In this very case, you know the State filed a
motion which cost me and my client a lot of money on an
issue because they sought to disqualify me because 1
might be a witness because of a pnor representation of
a witness in this case.

THE COURT: Ms. Gutierrez, but that’s not
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Page
before me. I mean, l don't know anything about it.

MS, OUT~RREZ: The re~on being is that they

I 3 did that based on their pcrccp~on that is rightful,

[~ that it is never aOproprlate for an advocate to be awitness.

i TIIECOURT: But that was not filed in this
- matter in front of me.

MS. GU'tlERRFI: No Judge, and I'm not
suggesting --

10      THE COURT: Oh. very wdil.
II      MS Gb'TIE~: It is and I 'm not trying to,
12 hilt It is instructive here. Part of the masons for
13 notice requirement arc to be conslstnnt with due
l,* process are consistent with tlae law. hut them are
15 others, a myriad of others maSon for notice, h's to
16 avoid surprise in a trial, it's m avoid these kinds of
17 situations. If it is perceivable that a rational
18 advocate thinks such a thing that is unusual is -- the
19 general rule is to avoid the situation like here. then

I LawycTs arc worth moncy. Ifv, chedheco toidof Page7
2 that Judge, then I would have been duty bound and I
3 certainly would hey done so to file a motion [hen when
4 we were told, in ample enough tune to prethct th~s
5 moment+ That of course. Mr. Unck was a vital whnes.,x
6 that of course his testimony wax not cumulatwe to lay
7 Wilds, to testify as to the circumstances or a
8 prosecutor hand picking a lawyer that he's then going
9 to aqcae to the jtuy the existence of which is

10 independent proof of why this witrbess should be
I I buttered and we would have so moved ahead of time and
12 we wouldn't be here. We wouldn't have thts juncture
t3 In light of rccogndion that we were not given
14 notice I feel that ,.re'ix asking for the best that we
I5 can .sk for. If the Court read the motioo it should
16 note that we have not asked for the sequestration of
17 Mr. Urick and that is out of fear, Judge We're in
I g this place not of oar own doing. We do not wish to
19 bring the house of cards on us, we're not askJr~ )br a

20 an advocate is  duty bound to do something to prevent 120 mistrial, we don't want to be forced to so ask or to
21  tha t  f r om occu r r i ng . 121 add to a circumstance that might well lead us there.
2 2  I f ,  i n  f a c t  w e  h a d  b e e n  g i v e n  n o t i c e  t h a t  i n ]22 We will have: certain relief that v~ will ask for, I
23 addi t ion to the bargain we ve bccn to ld about which was 23 bel ieve b.a~_, on our v iew and on the case law fo l lowing

2a  requ i red  wh ich  i s  requ i red  unde r  any  theo ry,  unde r  a l l  24  Mr.  Udck  s  t es t imony  wh ich  we  wou ld  o f fe r  i s  on l y
[25 case law. under our ru les,  under Federal  Rules.  under [2S l imi ted to that  s ingle issue which re lates to the

Page 6
I Federal practice, under State practice to reveal to a
2 Defendant a bargain that may have been given to a
3 witness in his case. Particularly when that bargain is
4 the basis of the argument for the credibility of the
5 witness who is the knowledge of the State prior to the
6 day was that he admitted lying and their entire
7 credibility argument for the jury to believe this
8 witness is premised on to accept him and ineidemally
9 he's now fesSod up and acknowledged his participation

to in the crime be's pied guilty and his guilty plea, you
12 know which we don't acknowledge as a guilty plea, but
12 whatever it is that it's called, the litany and the
13 plea bargain indicate his trustworthiness and part of
14 its trustworthiness is that this wins an arrangement
ts reduced to writing and he was independently represented 15
it, bya lawyer. 16
t7 If we had been told that the prosecutor had 17
18 provided the lawyer and in addition provided that the    18
29 lawyer be free it would be as if we were told that Mr. ll9
2o Urick arranged to pay Mr. Wilds a thousand dollars for ] 20
21 his testimony. If we had been given that notice.
22 assuming that's lawful which we maintain it is not, if
23 tbele'S anything that constitutes what is a crime in
2,t Maryland interfering with a witness it is the payment
25 of money.

1 benefit of the bargain that this witness has testified

2 he r¢c~vcd which is  as i f  he paid him money
3 For the record Judge, I  would di rect  the Court 's

4 at tent ion to recal l  last  Fr iday Mr.  Wi ld 's lawyer was

5 premat and made an attempt to approach the Court We
5 believed it was inappropriate, we never had to n:j¢ct

7 it because I believe the Court ruled it was

8 inappropriate in that Ms. Benaroya wasn't a party and

9 shouldn't approach, but there was a moment when she

10 car~ up and what she was insis~t  on the Court  knowing

11 was that she was pm bona. There's no other dafmition

12 for pro bono other then that she's dniag this tiee We
I 3 believe that's an additional horgain. What the Court

14 may not have noticed but she brought up with her a pad
on which she was insistent at the top she continued to

write pro bono in very ]ar~ letters, but what she was

writing was a time shoet keeping track of her hours.

eertainly exists in this ca~ and I will tell you
Jtv3ge, I didn't think to make a recerd then because she

eertmnly wasn't a party and she should have not

ii
approached and it never ocetm'ed to me that I would

22 arnve at a junetu~ of learning that a pros¢cutc¢'s

23 supplied a lawyer to its chief witness. She's not a
24 Public l~fendw and she is in private practice in a

separate junadietion, she has no basis for having been

Page 5 - Page 8
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before me. Imean,Idon't know anything about it.
MS. GUTIERREZ: The reason being is that they

did that based on their perception that is rightful,
that it is never appropriate for an advocate to be a
witness.

Lawyers are worth money. If wc had been told of
2 that Judge, then Iwould have been duty bound andI
3 certainly would have done so to file a motion then when
4 we were told, in ample enough time to predict this
5 moment That of course, Mr Unck was a vital witness.
6 that of course his testimony was not cumulative to Jay
7 Wilds, to testify as to the circumstances of a
8 prosecutor hand picking a lawyer that he's then going
9 to argue to the jury the existence of which is

10 independent proof of why this witness should be
1 1 believed and wc would have so moved ahead of time and
12 we wouldn't be here. Wc wouldn’t have this juncture

In light of recognition that we were not given
14 noticeI feel that we’re asking for the best that we
15 can ask for. If the Court read the motion it should
16 note that we have not asked for the sequestration of
17 Mr. Urick and that is out of fear. Judge We’re in
18 this place not of our own doing. We do not wish to
19 bring tlte house of cards on us, we're not asking for a
20 mistrial, wc don't want to be forced to so ask or to
21 add to a circumstance that might well lead us there.
22 We will have certain relief that we will ask for,I
23 believe based on our view and on the case law following
24 Mr. Unck's testimony which we would offer is only
25 limned to that single issue which relates to the

I I
2
3
4

5
T1IE COURT: But that was not filed in this

matter in front of me.
MS. GUTIERREZ: No Judge, and I'm not

6
7

8
9 suggesting —

THE COURT Oh, very well.
MS GUTIERREZ: It is and I'm not trying to,

12 but it is instructive here. Part of the reasons for
13 notice requirement are to be consistent with due
14 process are consistent with the law. but there are
15 otliers. a myriad of others reason for notice. It's to
16 avoid surprise in a trial, it's to avoid these kinds of
17 situations. If it is perceivable that a rational
18 advocate thinks such a thing that is unusual is -- the
19 general rule is to avoid the situation like here, then
20 an advocate is duty bound to do something to prevent
2 1 that from occurring.
22 If. in fact we had been given notice that in
23 addition to the bargain we've been told about which was
24 required which is required under any theory, under all

|25 case law. under our rules, under Federal Rules, under

10
11

13

t
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i Federal practice, under State practice to reveal to a
2 Defendant a bargain that may have been given to a
3 witness in his case. Particularly when that bargain is
4 the basis of the argument for the credibility of the
5 witness who is the knowledge of the State prior to the
6 day was that he admitted lying and their entire
7 credibility argument for the jury to believe this
8 witness is premised on to accept him and incidentally
9 he's now fessed up and acknowledged his participation

10 in the crime he's pled guilty and his guilty plea, you
1 1 know which we don't acknowledge as a guilty plea, but
12 whatever it is that it's called, the litany and the
13 plea bargain indicate his trustworthiness and part of
14 its trustworthiness is that this was an arrangement
is reduced to writing and he was independently represented 15
Ih by a lawyer.

If we had been told that the prosecutor had
18 provided the lawyer and in addition provided that the
19 lawyer be free it would be as if we were told that Mr.
20 Urick arranged to pay Mr. Wilds a thousand dollars for 1 20 certainly wasn't a party and she should have not

21 his testimony. If we had been given that notice.
22 assuming that's lawful which we maintain it is not, if
23 there's anything that constitutes what is a crime in
24 Maryland interfering with a witness it is the payment
25 of money.

benefit of the bargain that this witness has testified
he received which is as if he paid him money

For the record Judge,Iwould direct the Court's
attention to recall last Friday Mr. Wild's lawyer was
present and made an attempt to approach the Court We
believed it was inappropriate, we never had to reject
it becauseIbelieve the Court ruled it was

1
2
3
4

5
6
7

inappropriate in that Ms. Benaroya wasn't a party and
shouldn't approach, but there was a moment when she
came up and what she was insistenl on the Court knowing
was that she was pro bono. There's no other definition
for pro bono other then that she's doing this free We
believe that's an additional bargain. What the Court
may not have noticed but she brought up with her a pad
on which she was insistent at the top she continued to

write pro bono tn very large letters, but what she was
writing was a time sheet keeping track of her hours.
There certainly exists in this case and 1 will tell you

8
9

10
11
12
13
14

16
1717
18
19 Judge. 1 didn't think to make a record then because she

21 approached and it never occurred to me that Iwould
22 arrive at a juncture of learning that a prosecutor's
23 supplied a lawyer to its chief witness. She's not a
24 Public Defender and she is in private practice in a
25 separate jurisdiction, she has no basts for having been

Page 5 - Page 8
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I appomu:d. There are no separate proceedings
2 involving her being appointed by a Court which
3 ce~amly--

TI=I~ COURT: Ms. Guticr~z, and do you not
5 have her under Sublx~na still? You haven't released
6 her'?

MS. GUTIERREZ: WelI Judge, I haven't
g released her but if you recall although she's aware of

[ 9 the subpoena and the extent much money trying to get
!10 her personally served and although she acknowledged it
I ] on the record that she's aware of the subpoena she has
)2 not 1)¢n personally served because basically, we
13 believe she's avoided svrvloe. 1 haven't asked for any
14 relief of that hecaus¢ we're a long way away of needing
t5 her.

"mE COURT: But couldn't you actually get the
17 information you're requiring from her directly'? How
18 were you retained, under what circumstances -- why

19 don't ] wait to you stop talking and then --
20      MS. GUTIERREZ: I'm sorry. He was reminding
i2l me of the fact I forgot and that is, we've had with Ms.
22 Benaroya.
23 THE COURT: And i'm saying --
24 MS. GUT1ERREZ: She wants to ask us
25 questions. She will not answer a single question.

Page 10

Page 11~
I she ' s accepted service.    J'udge, I 're gone to great
2 lengths to serve her. I've had an investigator locate ]
3 wheTv she lives, when she appears.She's mdlcated '

~o ~[
4 US She will not accept service which Is an appalling [
5 fact to me given that she's a lawyer and frankly, Judge
6 I expected her tobe here yesterday.
7 THE COURT: it did too. And in fact, I was
8 surprised that she was not.
9      MS. GUTIERREZ: So whetl she showed up on

l0 Friday ! didn't Llfink to rush and get her served
! i because none of this had come up. l had sought to
12 serve he/because I thought it might be important and

iithere might be issues that related to come up but ]
14 wasn't sure it was going to be relevant and I hadn't
15 asked for the Court's help and then didn't seek it.

After she came I expected her to he here and would have!
17 caused her to be served and that would be one of the

I
Is reliefs.

[19    In answer to the Court's question I have to say a I
20 very, very hesitant maybe. Maybe I can get the saree
21 information, but maybe I can't and even if we could get
22 it from her Judge - now, one of the reasons that ]
23 went to the effort to bring to the CotLn the case law
24 is that it all stands for the proposition that an
25 accused right to present its ease as it sees fit. As

Page 12~
THE COURT: But lily point is couldn't you then     ] long as it's not, you know irrelevanl, as long as

2 not get that stone information from her'? How were you I 2 there's not any other way to do it, you know as long as

3 retained? 3 it's not a ploy, but when it's compelling even if it
4 MS GUTIERRFLZ: Maybe. Judge.

Who ~                     alters the norm of what we expect, even if goes against5 TIlE COURT: HOW much are you being paad? the grain, like oh. no we don't want advocates to he
6 contacted you'? Did your client, Mr. Wilds understand
7 that the State. if that's the fact.
8 MS. GUTIERREZ: Maybe, Judge.
9 THE COURT: i mean all the information that

t0 you are seeking could be obtained either if the State
11 chooses to call her or either in your own case in chief

112 to show that this witness. Mr. Wilds is in some way in
13 receipt of a bargain that he has not disclosed to you
14 or to the jury and therefore it effects his
15 credibility.
16      MS. GL'TIERREZ: Welt Judge, ntanher one, we're
]7 going to attempt to seek thai.
15 THE COURT: Then I'd like -- and I'd let you
19 know if you're not able Io serve her that I'd ask you
R~ let me know irranediately.

21 MS. GUTIERREZ: I'm going to ask the Court --
22 I'm going to ask the Court now particularly in light of
23 tills relationship with MS. Bcnaroya who talks to Mr.

12~ Uriek hut won't talk to us. that she lae irmnediately
i25 notified as an officer of the Coun whether or not

6 witnesses and Judge. if ever there's a situation when

7 there is smpnse -- and I brought up the prior action

g of moving to accuse Ms. -- they were on notice they

9 clearly think these things. Thai if the~'s aa issue

10 out there that they're duty bound to bring it up in

sufficient  t ime to avoid th is very problem. How a

12 prosecutor could not know that getting someone a lawyer

t3 and then providing for that lawyer to he pro hono was

14 not a benefit con ferred on the witness who's

15 credibility it is d¢lg'ndent on.

16 And so Judge, the answer I  th ink even i f  i t 's  a

17 mayhe, can we get the same things, I state

18 unequivocally there is no way to get the impact. The

19 only person hanging over this wimesses' head is flus

20 man, not Ms. Benaroya, The only person who has the

21 determination to make a decision about what happens to

22 h£m is that  man. I t 's  only fl i t  p leas~ that  man.

23 The fact that this witness maybe beholden to the man

24 who holds al l  of  the sthngs is  v i ta l  Could we get

125 the sum of the same things, yes we could, hut it's not

Page 9 - Page 12

Condcnsclt!™
Page 1 1|Page 9

I appointed. There arc no separate proceedings here
2 involving tier being appointed by a Court which
3 certainly -

I she's accepted service.
2 lengths to serve her. I've had an investigator locate
3 wliere she lives, when she appears. She's indicated to
•» us she will not accept service which is an appalling
5 fact to me given that she’s a lawyer and frankly. Judge
6 I expected her to be here yesterday.

THE COURT: I did too. And in fact. I was

Judge. I've gone to great

THE COURT: Ms. Gutierrez, and do you not
5 have her under subpoena still? You haven’t released
6 her?

4

MS GUTIERREZ Well Judge. 1 haven’t
8 released her but if you recall although she's aware of
9 the subpoena and the extent much money trying to get

10 her personally served and although she acknowledged it
11 on the record that she's aware of the subpoena she has
12 not been personally served because basically, we
13 believe she's avoided service. I haven't asked for any
14 relief of that because we're a long way away of needing
15 her.

7 7
8 surprised that she was not.

MS. GUTIERREZ So when she showed up on
10 Friday I didn't think to rush and get her served
11 because none of this had come up 1 had sought to
12 serve her because I thought it might be important and
13 there might be issues that related to come up but i
14 wasn't sure it was going to be relevant and 1 hadn t
15 asked for the Court's help and then didn't seek it.
16 After she came 1 expected her to be here and would have
17 caused her to be served and (hat would be one of the
18 reliefs.
19 In answer to the Court's question I have to say a
20 very, very hesitant maybe. Maybe 1 can get the same
21 information, but maybe I can't and even if we could get
22 it from her Judge — now, one of the reasons that 1
23 went to the effort to bring to the Court the case law
24 is that it all stands for the proposition that an
25 accused right to present its case as it secs fit. As

9

THE COURT: But couldn't you actually get the
17 information you're requiring from her directly? How
18 were you retained, under w'hat circumstances - why
19 don't 1 wait to you stop talking and then --

MS. GUTIERREZ: I'm Sony. He was reminding
21 me of the fact 1 forgot and that is, we've had with Ms.
22 Benaroya.

16

20

THE COURT: And I'm saying --
MS GUTIERREZ: She wants to ask us

23
24
25 questions. She will not answer a single question.

Page 10
THE COURT: But my point is couldn't you then

2 not get that same information from her? How were you
3 retained'.'

Page 12
1 long as it's not. you know irrelevant, as long as
2 there’s not any other way to do it, you know as long as
3 it's not a ploy, but when it's compelling even if it
4 alters the norm of what we expect, even if goes against

1

MS GUTIERREZ: Maybe. Judge.4

THE COURT: How much are you being paid? Who 5 the grain, like oh. no we don't want advocates to be
6 contacted you? Did your client, Mr. Wilds understand 6 witnesses and Judge, if ever there's a situation when
7 that the State, if that's the fact.

5

7 there is surprise -- and I brought up the prior action
8 of moving to accuse Ms — they were on notice they
9 clearly think these things That if there's an issue

10 out there that they're duty bound to bring it up in
11 sufficient tune to avoid this very problem. How a
12 prosecutor could not know that getting someone a lawyer
13 and then providing for that lawyer to be pro bono was
14 not a benefit conferred on the witness who’s
15 credibility it is dependent on.

And so Judge, the answer 1 think even if it's a
17 maybe, can we get the same things, I state
18 unequivocally there is no way to get the impact. The
19 only person hanging over this witnesses’ head is this
20 man, not Ms. Benaroya The only person who has the
21 determination to make a decision about what happens to
22 him is that man. It's only if it pleases that man
23 The fact that this witness maybe beholden to the man
24 who holds all of the strings is vital Could wc get
25 the sum of the same things, yes we could, but it's not

MS. GUTIERREZ: Maybe. Judge.
THE COURT: I mean all the information that

10 you are seeking could be obtained either if the State
11 chooses to call tier or either in your own case in chief

112 to show that this witness. Mr. Wilds is in some way in

8
9

13 receipt of a bargain that he has not disclosed to you
14 or to the jury and therefore it effects his
15 credibility.

MS. GUTIERREZ: Well Judge, number one. we're 1616
17 going to attempt to seek that.

THE COURT Then I'd like -- and I'd let you
19 know if you're not able to serve her that I'd ask you
20 let me know immediately.

MS. GUTIERREZ: I'm going to ask the Court --
22 I'm going to ask the Court now particularly in light of
23 this relationship with Ms. Benaroya who talks to Mr.

j 2*> Urick but won't talk to us. that she be immediately
}25 notified as an officer of the Court whether or noi

18

21
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L the same and this Court should not exercise its
2 discretion on the hope that maybe we can do iL It's

, our right to detemdne what's our best evidence, what's
' 4 our best defense and we determine ludge, and I think

tbe facts support us. It is a far different ma~er for
tbe jtt~ to bear Mr. Unck acknowledge that he got the
lawyer for the man who's credibility is at the base of

8 his ease without which Judge, be has no ease. Without
9 fay Wilds they can not get over a motion for judgment

10 of acqnircal either at the end of his case or at the
11 end of ours. Tiffs is critical. I~'s a far different
12 matter for the Defense to be able to put Mr. Uriek on
13 then it is to try to get those things from Ms. Benaroya
1 and so Judge, that is our motion.
15      l beheve that the case law supports that
16 this Court should. He's a competent witness under our
17 rules. The law says the fact that be's a prosecutor
18 doesn't render him incompetent and although the law
19 puts it in the discretion of the Court, all of the law
20 does suggest to this Court that when it is compelling,
21 when it is vital, when it's not a subterfuge that the

122 Court should exercise its discretmn and allow zt.
THE COURT: Thank you, Ms. Gutierrez. Either

,4 Mr. Uriek or Ms. Murphy.
25 MR. URICK: Thank you, Your Honor. I'd like

page 14
J to address briefly the motion. The State of course
2 opposes the motion.

MS. OUTIERREZ: Judge, we would object to Mr.
4 Urick responding to the motion that is the issue of
5 which is whether or not be testifies for the record.
,5 THE COURT: I understand. For the record.
7 he's still Counsel for the State and at this time I'd
8 like to hear from Mr. Urick.
9 MR. URICK: First point I'd like lo make is

10as
11 the -- assuming that the evidence would be admissible
12 and I'm assuming that arguende. The case law is quite
13 clear that this is a discretionary roarer and courts
14 al'~ vcry reluctant. As the courts seem to indicate one
15 of the compelling reasons for calling the witness would
t6 be that that is a unique source of information. Ms.
J7 Gutierrez has not and can not show that I would be the
18 only source of this sort of infonttation since that 1
19 would be a necessary witness that it could not be
20 obtained by some other means.
21 The second thing I would like to address is the
2~ actual admissibility. Ms. Outierrez seems to have a
23 somewhat -- she has a wrong, an incorrect idea of what
24 a benefit is. What you're dealing here withis

25 assistance of counsel and this morning I provided the

Page 15
I Court's law clerk mad Ms. Guderrez a sheet with a
2 bunch of cases on it, I should have titled it so it
3 would be clear what I was doing. All of these cases
4 detail that assistance of counsel is a fundamental
5 fight under our constitution, hence it ts not a benefit
6 it is a right. All attorneys have a obligation to
7 respect that tight and to seek to effectuate it.
8 State's aaorseys have a special position in regards to
9 that because we ha'd~ no client for whom it would be a

10 conflict for us in dealing with others so we have to
I 1 try to safeguard the protection of everybody tha~ we
12 deal with. Again I point out the ease law, you know
13 that quite clear you're dealing with a fundamental
14 fight, not a bc/~fit.
15 The second thing that I would like to point out in
16 [his area is that the particular assistance of counsel
17 is effectuated through judicial review. Judge McCurdy
18 held an in camera review with Jay Wilds. with his
19 attorney and Bcnaroya. At that rcvzew where I was not
20 presenL the .rucige advised Mr. Wilds of his right to a
21 counsel of his choice, to his right of independent
22 counsel, assistance of counse He reviewed the facts
23 of the representation of Mr. Wilds. Judge McCurdy

~24 offered Mr. Wilds the opportunity to withdraw from the I
25 plea. to continue with the plea. to have ",he Court

Page 16
I appoint an attortcy if he wanted, to accept Ms.
2 Benaroya's representation. Based on the election that
3 day Judge McCurdy found that Ms. Benaroya's
4 representation was Jay Wilds exercising his
5 constitutional tight to an attorney of his choice.
6 Secondly, found that in fact Jay Wilds was
7 receiving independent assistance of counsei and that
8 there was nothing improper. For all of ~ose reasons
9 the State would oppose this motion.

IO THE COURT: By the way I'll accept that as a
proffer that if there were a bearing and there were

J2 sworn witnesses that that's what the State would
pre~ent. As a counter to the motion that the Defense
has filed.

MR. URICK: The State would make the same
proffer.

THE COURT: Very well. Ms. Gutierrez.
MS. OLrflERRI~Z: Yes Judge, I'd like to

19 respond to a couple of things. First of all, what
20 benefit it is? What benefit it is, is a broad
21 definition to provide someone with a lawyer is worth

22 money. There is a procedure to provide persons accusedI
23 of. suspected of. charged with criminal maRer~ with
2,~ lawyers. That is a judicial process. Mr. Wi ds
25 fundamental right to counsel is not whatfS at issue.     I
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1 the same and this Court should not exercise its
2 discretion on the hope that maybe we can do it. It's

1 3 our right to determine what's our best evidence, what's
a our best defense and we determine Judge, and I think
5 the facts support us. It is a far different matter for
6 the jury to hear Mr. Urick acknowledge that he got the
7 lawyer for the man who's credibility is at the base of
8 his case without which Judge, he has no case. Without
9 Jay Wilds they can not get over a motion for judgment

10 of acquittal cither at the end of Iris case or at the
1 1 end of ours. This is critical. It's a far different
12 matter for the Defense to be able to put Mr. Urick on
13 then it is to try to get those things from Ms. Benaroya
H and so Judge, that is our motion.

I believe that the case law supports that
16 this Court should. He's a competent witness under our
17 rules. The law says the fact that he's a prosecutor
18 doesn’t render him incompetenl and although tlx: law
19 puts it in the discretion of the Court, all of the law
20 does suggest to this Court that when it is compelling,
21 when it is vital, when it's not a subterfuge that the
22 Court should exercise its discretion and allow it.

THE COURT: Thank you. Ms. Gutierrez. Either
1 24 Mr. Urick or Ms. Murphy.

MR. URICK: Thank you. Your Honor. I'd like

l Court's law clerk and Ms. Gutierrez a sheet with a
2 bunch of cases on it. I should have titled it so it
3 would be clear what 1 was doing. All of these cases
4 detail that assistance of counsel is a fundamental

I 5 right under our constitution, hence it is not a benefit
6 it is a right. All attorneys have a obligation to
7 respect that right and to seek to effectuate it.
8 State's attorneys have a special position in regards to
9 that because we have no client for whom it would be a

10 conflict for us in dealing with others so we have to
11 try to safeguard the protection of everybody that we
12 deal with. Again I point out the case law. you know
13 that quite clear you're dealing with a fundamental
14 right, not a benefit.

I

15 The second thing that I would like to point out in
16 this area is that the particular assistance of counsel
17 is effectuated through judicial review. Judge McCurdy
18 held an in camera review with Jay Wilds, with his

1 19 attorney and Benaroya. At that review where 1 was not |
20 present, the Judge advised Mr. Wilds of his right to a i
21 counsel of his choice, to his right of independent
22 counsel, assistance of counsel. He reviewed the facts
23 of the representation of Mr. Wilds. Judge McCurdy
24 offered Mr. Wilds the opportunity to withdraw from the
25 plea, to continue with the plea, to have the Court

IS

23

25
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I to address briefly the motion. The State of course
2 opposes the motion.

MS. GUTIERREZ. Judge, we would object to Mr.
4 Urick responding to the motion that is the issue of
5 which is whether or not lie testifies for the record.

1 appoint an attorney if he wanted, to accept Ms.
2 Benaroya's representation. Based on the election that
3 day Judge McCurdy found that Ms. Benaroya's
4 representation was Jay Wilds exercising his
5 constitutional right to an attorney of his choice.

Secondly, found that in fact Jay Wilds was
7 receiving independent assistance of counsel and that
8 there was nothing improper. For all of those reasons
9 the State would oppose this motion.

THE COURT- By the way I'll accept that as a
1 1 proffer that if there were a hearing and there were
12 sworn witnesses that that's what the State would

3

THE COURT I understand. For the record.
7 he's still Counsel for the State and at this time I'd
8 like to hear from Mr. Urick.

MR URICK: First point I'd like to make is

! 66

9
1010 as

11 the -- assuming that the evidence would be admissible
12 and I'm assuming that arguendo. The case law is quite
13 clear that this is a discretionary matter and courts
14 arc very reluctant. As the courts seem to indicate one
15 of the compelling reasons for calling the witness would
16 be that that is a unique source of information. Ms.
17 Gutierrez has not and can not show that 1 would be the
18 only source of this sort of information since that I
19 would be a necessary witness that it could not be
20 obtained by some other means.
21 The second thing I would like to address is the
22 actual admissibility. Ms. Gutierrez seems to have a

1 23 somewhat — she has a wrong, an incorrect idea of what
124 a benefit is. What you're dealing here with is

j25 assistance of counsel and this morning I provided the

1 3 present. As a counter to the motion that the Defense
14 has filed.

MR. URICK: The State would make the same15
16 proffer.

THE COURT: Very well. Ms. Gutierrez.
MS. GUTIERREZ: Yes Judge, I'd like to

19 respond to a couple of things. First of all, what
20 benefit it is? What benefit it is, is a broad

17
18

21 definition to provide someone with a lawyer is worth
22 money. There is a procedure to provide persons accused
23 of, suspected of. charged with criminal matters with
24 lawyers. That is a judicial process. Mr. Wilds
25 fundamental right to counsel is not what's at issue.
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1 Would hc have been entitled to have a lawyer appointed
2 to him once he was charged with a crm~, well of course

I 3 that answer is evident, that's not at issue here. We

i
certainly don't have standing to raise nor arc we:
concenmd with Mr. Wilds fight counsel.

All we are raising is that clearly the propriety
os something Judge, that 1 have no difficulty stating

s unequivocally, there is no jurisdiction in America that
9 affords a prosecutor the right to pick counsel for its

10 witnesses, nowhere, Not in any state, not in any
Jl federaijunsdicuon. That is a judicial function.
12 Yes a prosecutor is charged under the ethic rules with

)38 respecting that and obviously tf Mr. Wilds asked for a

14 lawyer Mr. Unck was duty bound to provide for one.
15 But the subject of Mr. Wilds in his plea agreement have
16 been litigated before, i will tell you this is the
J7 first l' ' "ve heard of the proceeding and ff such a

proceeding occurred then it occurred Judge. I believe
19 between the last trial and this trial, but there is no
2tJ proceeding on the record prior to September 8th. 1999
21 and this witness has testified and Mr. Uriek hasn't
22 attempted to rebut any of that to say it's not true.
23 That he first li1ct his lawyer on the first day a
24 criminal information was filed and that day was
25 September 7th, the day before. Mr. Uriek and Benaroya

page 18
I and this witness appeared before Judge McCurdy and in
2 that procoeding Mr. Unck did appear and Ms Benaroya

3 appeared but barely opened her moulh, one time She
4 asked no questions, there, is not a ";ingle time except

I 5 tO answer a qt2~tion put tO her hy Judge McCurdy is
that your undergtanding of the ple~ the wnnen plea

7 ~'t~Jr~aI and she said, yes. Judge McCurdy didn't know
8 then that his lawyer had ben provided by the State as
9 an additional honefit, made no inquiry Then: were no

10 facts whatsoever and so it stands Ihat at the time he
11 signed the plea asreena~nt' evc'n though he now may have
12 said and | use may loudly. That he n6w may have said
13 to ladgc McCt~xiy and I believe thai that occum~, it
14 occqrre.,d withirl the lost mccah, thal oh, yes I'm happy
t5 w]ththalawyer. That the issue ol what Mr Unckdid

I I 6 by providing the lawyer, hy ,~lectmg who that lawyer
17 would he, by arrangir~ that that v.nuld he at no charg¢
t8 to this witness
19    If this witness were endded to a lawyer then he
20 was duty bound to either go to a Judge or call up
21 Elizaheth Julian, a Public Defender for Bahimor¢ City
22 and say, I have an indigent person, i'm trying to work
23 at a deal, hc's requested coun~l, a point one.
24    In this iurisdiction as in every other
25 jurisdiction in Maryland 365 days a year there is a

t duty Public Dcftmdant always available to the
2 judiciary, to the poIic¢ for any purpose m which the
3 presence nfa lawyer to represent an indigent defender
4 is required. It's not hard to do. So whatever -- a

5 magic up procedure to protect in retrospect to have a
6 witness who has this benefit and they feel indebted in
7 a way that may effect what he testifies to the man who

181

provided him the lawyer, to the man who Selected the
lawyer, to the man who caused the lawyer to not charge

10 him may tmp~t even if there was such a proceeding
Wlkatevcr its st,.'op¢ dc$ d~sn't llnpact on what hapi~t~ed

J I2 on the 7th. That didn't happen, there was no inquiryI3 and if the Court wants. I believe the videotape.
P14 whether it's with the file or in the record of thin is
IS readily available. Back at my office I have a pnnted
16 up transcript of the proceeding on the 7th that will
t7 show that lawyer can~ up. Lawy~ selected and
t8 awan~d by Mr. Urick never muttered a word al ,ill and
19 if the Court needs to see that you give me time, I'll
20 nan up, have son.body run up and get that. Tee

) is available, I don't know where tt was, we
it was made available hut kept in the

123 Cour~ record since we had to file a mouon since I
wash 't party and had to go through this procedure
hecausc the court reporter wouldn't produce the

Page 19[
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I videotape without a court ordel allowing me, a non
2 pamy --

THE COURT: To view the tape.
4      MS. GUTIERREZ: And not representing a party
5 to that videotape to view it and that order was signed
6 and the videotape was produced. We were asked to get

7 that videotape and take it fight to Judge Quarles. we
8 never made a copy of iL we viewed iL we did that and
9 so I believe that videotape would he readily available.

10 I just don't know physically where it is.
I 1      THE COURT: I'm satisfied with your

] t2 representation of what the videotape entails.

ii
MS. GUTIERREZ: And Judge I viewed that, Mr.

14 Uriek appeared them. Mr. Urick is the one that caused
13 that no statement of facts be read. Mr. Uriek's

decision to impact on that proeeditre is critical to us
17 atlaeldng the credibility of a witness that he feel
18 beholden to him and this jury may believe that that
19 witness it beholden to the man that still holds the
20 keys.
21 So whatever proceeding there may have been in
22 retrospect fearing the disclosure that we SOU#it for
23 months suspecting -- if they took him later to any
24 Judge, to all ,fudges and he says, oh, no I'm perfectly
25 happy with the lawyer that he got. She's already my
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l Would he have been entitled to have a lawyer appointed
2 to him once he was charged with a crime, well of course
3 that answer is evident, that's not at issue here. We
4 certainly don't have standing to raise nor are we
5 concerned with Mr. Wilds right counsel.
6 All we arc raising is that clearly the propriety
7 os something Judge, that I have no difficulty stating
8 unequivocally, there is no jurisdiction in America that
9 affords a prosecutor the right to pick counsel for its

10 witnesses, nowhere. Not in any slate, not in any
11 federal jurisdiction. That is a judicial function.
12 Yes a prosecutor is charged under the ethic rules with
13 respecting that and obviously if Mr. Wilds asked for a
14 lawyer Mr. Unck was duty bound to provide for one.
15 But the subject of Mr. Wilds in his plea agreement have
16 been litigated before. I will tell you this is the
17 first I've heard of the proceeding and if such a
18 proceeding occurred then it occurred Judge. 1 believe
19 between the last trial and this trial, but there is no
2D proceeding on the record prior to September 8th. 1999
21 and this witness has testified and Mr. Urick hasn't
22 attempted to rebut any of that to say it's not true.
23 That lie first met his lawyer on the first day a
24 criminal information was filed and that day was
25 September 7th, the day before. Mr. Urick and Benaroya

1 duty Public Defendant always available to the
2 judiciary, to the police for any purpose in which the
3 presence of a lawyer to represent an indigent defender
4 is required. It's not hard to do. So whatever -- a
5 made up procedure to protect in retrospect to have a
6 witness who has this benefit and they feel indebted in

7 a way that may effect what he testifies to the man who
8 provided him the lawyer, to the man who selected the
9 lawyer, to the man who caused the lawyer to not charge

10 him may impact even if there was such a proceeding
11 Whatever its scope does doesn't impact on what happened
12 on the 7th Thai didn't happen, there was no inquiry

1 1 3 and if the Court wants. I believe the videotape.
14 whether it's with the file or in the record of that is

15 readily available. Back at my office 1 have a printed
16 up transcript of the proceeding on the 7th that will
1 7 show that lawyer came up. Lawyer selected and
18 arranged by Mr Unck never muttered a word at all and
19 if the Court needs to see that you give me time. I'll
20 run up, have somebody run up and get that The
21 videotape is available. I don't know where it was, we
22 filed a motion, it was made available but kept in the

1 23 Court record since we had to file a motion since I
24 wasn't party and had to go through this procedure
25 because the court reporter wouldn't produce the

I
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l videotape without a court order allowing me, a non
2 party --

I and this witness appeared before Judge McCurdy and in
2 that proceeding Mr. Unck did appear and Ms Benaroya
3 appeared but barely opened her mouth, one lime She
4 asked no questions, there is not a single time except
5 to answer a question put to tier by Judge McCurdy is
6 that your understanding of the plea, the written pica
7 agreement and she said yes. Judge McCurdy didn't know
8 then that his lawyer had ben provided by ihe State as
9 an additional benefit, made no inquiry There were no

10 facts whatsoever and so it stands that at the time he

THF. COURT- To view the tape.
MS. GUTIERREZ: And not representing a party

| 5 to that videotape to view it and that order was signed
| 6 and the videotape was produced. Wc were asked to get
! 7 that videotape and take it right to Judge Quarles, we

8 never made a copy of it, wc viewed it, we did that and
9 so I believe that videotape would be readily available.

10 I just don't know physically where it is.
THE COURT: I'm satisfied with your

1 2 representation of what the videotape entails.
MS. GUTIERREZ: And Judge I viewed that, Mr

14 Urick appeared there. Mr. Urick is the one that caused
15 that no statement of facts be read. Mr. Unck's
16 decision to impact on that procedure is critical to us
17 attacking the credibility of a witness that be feel
18 beholden to him and this jury may believe that that
19 witness it beholden to the man that still holds the
20 keys.

3
4

1 1 signed the plea agreement, even though he now may have
12 said and I use may loudly. That he now may have said
13 to Judge McCurdy and I helieve that that occurred, it

14 occurred within the last month, that oh. yes I'm happy
15 with the lawyer. That the issue of what Mr Unck did
I h by providing tlie lawyer, by selecting who mat lawyer
17 would be, by arranging that that would be at no charge
18 to this witness.

If this witness were entitled to a lawyer then he
20 was duty bound to either go to a Judge or call up
21 Elizabeth Julian, a Public Defender for Baltimore City
22 and say, I have an indigent person. I'm trying to work
23 at a deal, he's requested counsel, a point one

In this jurisdiction as in every other
25 jurisdiction in Maryland 365 days a year there is a

II

13

19

So whatever proceeding there may have been in
22 retrospect fearing the disclosure that we sought for
23 months suspecting — if they took him later to any
24 Judge, to all Judges and he says, oh, no I'm perfectly
25 happy with the lawyer that he got. She's already my

21

24
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It law:mr. Judge, it's a fraud Pcqogtzating that fraud
2 and trying to clean it up doesn't take it back to tbe

 nnT; COURT, tdontwot you ,o havo
5 compete wath what's going on outside.
8 MS GUTiERREZ: Judge, it may well be since
7 this is rbe first week of tlmt proceeding and if that
8 proceeding before Judge McCurdy then it would be
o really available on video and I'll ask the Judge to go

10 haek because I will bet that there may not be ~mylhtng

Ill on that record that Judge McCurdy was made aware enough12 ~o ~ that  be v¢~ uncles 'stood that  thai  wi tness

1 3  m a y n o t h a v e m t a u ~ l h i s o w n t a w y e r  n m l t h e
14 arrangements for the lawyer came throu~ a prosecutor
15 for his ~tne~. You can look at that, but whatever it
16 shows it doesn't alter the fundamental i~ue that the
t 7 lawyer was gotten by this lawyer. Whether he satisfied
18 or nol wh~.~ever he says. that go~'N to hts eredthlhty,

I )9 that ~ part of the argumen
20 Of course he's satisfied now, he got all the
21 benefit, be's out to please the man who beholden hiJn
22 with an actual benefit Lawyers aren't ~tted plants,
23 they e~t money. If one is indigent a~d cmided to a
24 lawyer the~'~ a way to do it. Prosecuto~ never get
25 pick lawyers. II is critical m this case¸
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"n~ECOURT Thankyou, MS. Guttern~z. I

2 would agree with you that nonr~ly prosecutors don't
3 pick law~rs for Defense Counsel and I would also agree
4 with you that the Courx raxely picks attorneys lbr
5 l)efonsc Counsel. for Defendants In fact, the

] 6 De~L'ndants absolutely have a right to pick counsel.

7 They have a fight to pick substitute counsel, they have
8 the right to excuse theu- counsel and say Ihey'll
9 represent themselves, but that right remains with them.

tO
11 I fred that thare must be a compelling reason to

12 call Mr Urick as a witness in this case in order that
t3 you may be afforded the opportumty to chall~$e the
t4 credibility of Mr. Wilds with regard to any deal or
15 benefit derived from the State through the presentation
16 PII call it, of an attorney for Mr. Wilds. I also
17 find that first you made an argument, a rather
L8 compelling presentation of fact~ When I say
19 compelling I mean thai you have available to you
20 through your very argument to this Court those items m

Page 23
I have that availability.
2 Secondly, you have the availability of calling Ms
3 Benaroya who I feel would offer you an additional
~. opportunity to present evidence to attack the
5 credibility of Mr. Wilds. For that reason I do not
6 find a compelling reason to call or allow you to call
7 Mr. Urink as a witness in this case and with that, with
8 regard to that motion your motion is denied. 1 do
9 appreciate your argument however, and I will note your

10 objection and make sure that your mot on appears m the i
It record and I'm sure that at the lure you may want to
12 reiterate or reargue this issue at another trine, hut ]

] 13 will also preserve the materials you've 0roy]deal to me

i:in the record so the record reflects that. but your
15 motion is denied.
1 6 MS GU ' I ' IERRI~ :  Thank  you ,  Judge .  i  do  have

a couple other motions in light of that. First of all
Its --
]19 THE COURT: Well. before you go into any
20 other motions let me deal with the mouons in front of
21 iI~ and then you can add to that because I would like --
22 1 think you r~ed to know that there axe a number of
23 other things that you've asked for already and I would
24 like to deal with those first before I take up
25 something new. Second, I've been provided this cnomin

Page 24
I with notes.from both detectives. Detective Ruiz.
2 MR. URICK: Ritz.
3 THE COURT: Ritz.
4 MS. OUTIERRFI:  These ate the notes of  the

5  t w o
6 hours--
7 THE COURT" Yes. oh yes.
8 MS. OLrYIERREZ: We expected an affidavit.

9 TH[  COURT:  Yes .
l 0 MS. GUTIERREZ: That did not  exist .
I I THE COURT: No affidavit, MS. Gutierrez
12 because I have notes and I have a second set of notes
13 from, I assume they're Detective McGilvary.
14      MR. URICK: That 'S cot'reet, Your Honor.
15      THE COURT: I don't know who is whose, all 1
16 know is that there is two sets of notes that appear to
17 be in different handwriting. Perhaps Mr. --
18     MS. GLrr IERREZ: Are they identified as to
19 which?
20      THECOURT: No, they're nob I'm asking

2] evidence to challer, gethecredihilityofMr Wild's
22 testimony with regard to anything Mr. Urick may have
~3 done to assist The witness himself, Mr. Wilds
14 provided you with that evidence and you readily used it
25 in your argument to this Court. So I find that you

2~ perhaps Counsel --
22     MR. URICK: I believe the yellow is Detective
23 MeGilvary's.
24      THE COURT: McGilvary's is in the yellow.

Mg. GUT~ERREZ: And are they identified as to
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1 lawyer. Judge, it’s a fraud Perpetrating that fraud
2 and trying to clean it up doesn't take it back to the
3 beginning

I have that availability.
2 Secondly, you have the availability of calling Ms.
3 Benaroya who 1 feel would offer you an additional
4 opportunity to present evidence to attack the
5 credibility of Mr. Wilds. For that reason I do not
6 find a compelling reason to call or allow you to call
7 Mr. Urick as a witness in this case and with that, with
8 regard to that motion your motion is denied. 1 do
9 appreciate your argument however, and I will note your i

10 objection and make sure that your motion appears in the '
11 record and I'm sure that at the tunc you may want to i

:

THE COURT: 1 don’t want you to have to
5 compete with what's going on outside

MS GUTIERREZ: Judge, it may well be since
7 this is the first week of that proceeding and if that
8 proceeding before Judge McCurdy then it would be
9 readily available on video and I’ll ask the Judge to go

10 back because I will bet that there may not he anything
11 on that record that Judge McCurdy was made aware enough
12 to trigger that he even understood that that witness

13 may not have retained his own lawyer Thai the
14 arrangements for the lawyer came through a prosecutor
15 for his witness. You can look at that, but whatever it

16 shows it doesn't alter the fundamental issue that the
17 lawyer was gotten by this lawyer Whether he satisfied
18 or not whatever he says, that goes to his credibility,
)9 that’s part of the argument

Of course he's satisfied now. he goi all the
21 benefit, he's out to please the man who beholden him
22 with an actual benefit Lawyers aren’t potted plants,
23 they cost money. If one is indigent and entitled to a
24 lawyer there's a way to do it Prosecutors never get
25 pick lawyers It is critical to this case

4

6

.12 reiterate or reargue this issue at another time, but 1
1 13 will also preserve the materials you've provided to me i
14 in the record so the record reflects that, but your
15 motion is denied.

MS GUTIERREZ: Thank you. Judge. I do have
17 a couple other motions in light of that. First of all
18 --
16

1

THE COURT Well, before you go into any
20 other motions let me deal with the motions in front of
21 me and then you can add to that because I would like —
22 1 think you need to know that there are a number of
23 other things that you've asked for already and 1 would
24 like to deal with those first before I take up
25 something new. Second, I've been provided this mornm

19
20
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l with notes from both detectives. Detective Ruiz.

MR. URICK: Ritz.
THE COURT: Ritz.
MS. GUTIERREZ: These arc the notes of the

THE COURT Thank you, Ms. Gutierrez. I
2 would agree with you that normally prosecutors don't
3 pick lawyers for Defense Counsel and I would also agree
4 with you that the Court rarely picks attorneys for
5 Defense Counsel, for Defendants In fact, the

I
2
3
4

5 two
6 hours --6 Defendants absolutely have a right to pick counsel.

7 They have a right to pick substitute counsel, they have
8 the right to excuse their counsel and say they'll
9 represent themselves, but that right remains with them.

I 7 THE COURT Yes. oh yes.
MS. GUTIERREZ: We expected an affidavit.
THE COURT Yes.
MS. GUTIERREZ: That did not exist.
THE COURT: No affidavit, Ms. Gutierrez

12 because I have notes and 1 have a second set of notes

8
9

1010
1 1 1 find that there must be a compelling reason to
12 call Mr Uriek as a witness in this case in order that
13 you may be afforded the opportunity to challenge the
14 credibility of Mr Wilds with regard to any deal or
15 benefit derived from the Stale through the presentation
16 I'll call it, of an attorney for Mr. Wilds. I also
17 find that first you made an argument, a rather
18 compelling presentation of facts When I say
19 compelling I mean that you have available to you
20 through your very argument to this Court those items in

21 evidence to challenge the credibility of Mr Wild's
22 testimony with regard to anything Mr. Urick may have
23 done to assist The witness himself. Mr Wilds
24 provided you with that evidence and you readily used it
25 in your argument to this Court. So I find that you

it

13 from, I assume they're Detective McGilvary.
MR URICK: That's correct. Your Honor.
THE COURT: I don't know who is whose, all 1

16 know is that there is two sets of notes that appear to
17 be in different handwriting. Perhaps Mr. --

MS. GUTIERREZ: Are they identified as to

14
15

18
19 which?

THE COURT: No, they're not. I'm asking
21 perhaps Counsel --

MR. URICK: I believe the yellow is Detective

20

22
23 McGilvary's.

THE COURT: McGilvary's is in die yellow'
MS. GUTIERREZ: And are they identified as to

24
25
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I which conversation? Is that --
2 THE COURT: Well Ms. Gatierrez, it's --
3 MS. 6wrm~z: Okay,
4 THE COURT: Pm grantln8 your motion to have

5  tham.  ]n  f ac t .  t h fCour thas lnadecop tes  fo r  you .  So

6 I'm giving them to you and I'm granting your mouon
that you should have these to asmst you m any way

8 that you.helieve necessary in your cross exammatzon of
q Mr. Wilds I*m gtvtug an adthttonal set of the~ nofes

1o to the State and I'm keeping - thea'e's one for

11 actually Ms Mushy as well and I'm going to ask the
12 court clerk to put the originals m the Court rite. 1
I J have another copy for myself.

IS find that you get the notes, you have the notes, that
1 4 So, wtth regard to your motion to have the notes 1

16 they may he used in any way you deem necessary Now. l
17 11108; add, those notes arc notes of the deteCTives, not

18 of this witness.
19       MS GUTIERREZ: l understand

20      T~E COURT: They are not szgned by this
21 witness or adopted nor are they signed by the author of
22 the notes, but you now know who the notes are and you
23 may use those notes to assist you in anyway you deem
24 appropriate in cross examining Ihe wimess on the
25 statement he may have made that was not taped.
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MS. GUTII~RREZ: I would make a request just

2 to have a little bit of time.
THE COURT: You'll have time to review those,

4 MS. GUTIERREZ: If I can do that.
5 THE COURT: Because l have another issue
6 before you raise your next rnotion. I have a note from

the jm7. 1 will read it slowly and then I will allow
8 each of you to have a chance to look it if you need to.
9 Yesterday when leaving the courthouse. Mr. Wilds

I0 approached me and another juror and ~.sked if he could
it have a light. Today Mr. Wilds approached me and
12 another juror again and asked for a light. We would
13 appreciate it if you would ask him not to approach us
14 again fi'om jurors, it appears 12, one and three and I'm
£5 going to pass the note to the court clerk so that he
16 can show the note to Counsel. I take it Mr. Wilds is
17 here, is be not'?
1 8        M R .  U R I C K :  Ye s .
19       THE COURT:  Okay.  Anybody wan t  t o  o f f e r  a

2o suggested response to the jury?
21      MR URICK: We have admonished him several
22 times not to speak to anyone. This is no excuse, 1
23 Susl~et that when he goes out front to smoke a
24 cigarette he sees someone with a match, he goes over
25 and asks if he can have a light. Perhaps ihe Coun

t

1 would want to admonish him that be's not to spo~k.~o270.~ ,]
2 anyone around the co--use, period. ]
3 THE COURT: Well, my question was, did you [
4 want to offer a response to the jury?
5      MR. URICK: I would asked that they be votr
6 dimd to see if it has effected their ablhty to --
7      TIlE COURT: I frankly -- I'll hear from Ms.
8 Gutierrez and if you have a saggestmn for the ju~,

I 9 because 1 have one and it's very easy, it's thank you
10 very much for notifying the Court. ~t will be trundled

[ no one will approach you, period and that's my
J2 suggestion.
13       MS.  GUTIERREZ:  I  wou ld  ag ree  w i th  t ha t  and

14 that's pretty straigM forward.
15 TItE COURT: It's very straight forward.
16      MS GLrYIERREZ: Tbejurors clearly went out
17 of their way knowing that they should report this and
18 that this was improper. In response to the ,responding
9 to the jurors I think, 1 agree w th the Court s

20 suggestion that we should reassm'e the jurors. 1 would
2 object questioning the jurors any more because again.
22 the fear is, you know, that opens it up to making it

something more then it is and given the straight
forwardness of the note and the detail of the
information I think it's trustworthy that if something

Page 28
l else occurred they would have mid us and they're

asking for tim Court's rdief and yes I suggest we gtve
3 i t
4 I do have a further reque~ even going to Jay
5 Wilds and I will note that in this courtroom Mr, Wilds
6 is sitting as close as yo~ can get to juror number
7 twelve. You know, that ha had to of known they were
8 jurors He's been in front of these jurors for two
9 full hays at a most setio~ occasion he could hardly

i0 foegat what they look like and then go approach them.
11 He knows better and clearly it's not enough to tell Mr.
t 2 Wilds. 1 would ask that Mr. W~lds if he continues to
t3 testify ha restrmned by the Shcrift. When ha's out of
14 here then he ha put in a specific place, that he he
15 held when the jurors leave, make sure they're gone to
16 ensure -- he eleafly can't follow instructions, ha had
17 to of known it was wrong and so in regard to that

] 18 issue I do have other motions regarding Mr'. Wilds,
19 but that's what I would ~.sk the Court Not just to
20 ream him out, but to take preeaudotls that ha's not
21 allowl:d to roam about and possibly ask othar jurors lot
22 lights or for anything at all.
23      THE COURT: 1 actually like your suggestion,
24 Ms Gutierrez and I am going to take that suggestion
25 In addition to admonishing Mr. Wilds again I'm gemg to
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I would want to admonish him that he's not to speak to
2 anyone around the courthouse, period.

THE COURT: Well, my question was. did you
a want to offer a response to the jury?

MR URICK [ would asked that they be voir
6 dired to see if it has effected their ability to --

TOE COURT: I frankly - I'll hear from Ms.
8 Gutierrez and if you have a suggestion for the jury
9 because 1 have one and it's very easy, it’s thank you

10 very much for notifying the Court, it will be handled •

) 11 no one will approach you. period and that's my
12 suggestion.

I which conversation? Is that --
THE COURT: Well Ms Gutierrez, it’s --
MS. GUTIERREZ Okay
THE COURT: I’m granting your motion to have

5 them In fact, the Court has made copies for you. So
A I'm giving them to you and I'm granting your motion
7 that you should have these to assist you in any way
8 that you.believe necessary in your cross examination of
9 Mr Wilds I’m giving an additional set of these notes

10 to the State and I'm keeping - there's one for
1 1 actually Ms Murphy as well and I'm going to ask the
12 court clerk to put the originals in the Court file. I
13 have another copy for myself.
14 So. with regard to your motion to have the notes I
15 find that you get the notes, you have the notes, that
16 they may be used in any way you deem necessary Now. 1
17 must add. those notes are notes of the detectives, not
18 of this witness

2
3 3
4

! 5

7 I

MS. GUTIERREZ: I would agree with that and
14 that's pretty straight forward.

THE COURT: It's very straight forward.
MS. GUTIERREZ: The jurors clearly went out

17 of their way knowing that they should report this and
18 that this was improper. In response to the responding
19 to tlx: jurors I think. I agree with the Court's
20 suggestion that we should reassure the jurors. I would
21 object questioning the jurors any more because again.
22 the fear is, you know, that opens it up to making it
23 something more then it is and given the straight
24 forwardness of the note and the detail of the
25 information I think it’s trustworthy that if something

13

15
16

MS GUTIERREZ: I understand
THE COURT They are not signed by this

21 witness or adopted nor are they signed by the author of
22 the notes, but you now know who the notes are and you
23 may use those notes to assist you in anyway you deem
24 appropriate in cross examining the witness on the
25 statement he may have made that was not taped

19
20
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MS. GUTIERREZ: I would make a request just

2 to have a little bit of time.
THE COURT: You'll have time to review those.
MS. GUTIERREZ: If I can do that.
THE COURT: Because 1 have another issue

A before you raise your next motion. I have a note from
7 the jury. I will read it slowly and then 1 will allow
8 each of you to have a chance to look it if you need to.
9 Yesterday when leaving the courthouse. Mr. Wilds

10 approached me and another juror and asked if he could
11 have a light. Today Mr. Wilds approached me and
12 another juror again and asked for a light. We would
13 appreciate it if you would ask him not to approach us
14 again from jurors, it appears 12, one and three and I'm
15 going to pass the note to the court clerk so that he
16 can show the note to Counsel. I take it Mr. Wilds is
17 here, is he not?

MR. URICK: Yes.
THE COURT: Okay. Anybody want to offer a

20 suggested response to the jury?
MR URICK We have admonished him several

22 times not to speak to anyone. This is no excuse. 1
23 suspect that when he goes out front to smoke a
24 cigarette he sees someone with a match, he goes over
25 and asks if he can have a light. Perhaps the Court

1 else occurred they would have told us and they're
2 asking for the Court's relief and yes 1 suggest we give

1

3 it.3
I do have a further request even going to Jay

5 Wilds and I will note that in this courtroom Mr Wilds
6 is silting as close as you can get to juror number

; 7 twelve. You know, that he had to of known they were
8 jurors He’s been in front of these jurors for two
9 full days at a most senous occasion he could hardly

10 forget what they look like and then go approach them.
1 1 He knows better and clearly it's not enough to tell Mr.
12 Wilds. 1 would ask that Mr. Wilds if he continues to
13 testify be restrained by the Sheriff. When he's out of
14 here then he be put in a specific place, that he be
15 held when the jurors leave, make sure they're gone to
16 ensure -- he clearly can’t follow instructions, he had
17 to of known it was wrong and so in regard to that
18 issue I do have other motions regarding Mr. Wilds.
19 but that’s what I would ask the Court Not just to
20 ream him out, but to take precautions that he's not
21 allowed to roam about and possibly ask other jurors for
22 lights or for anything at all.

THE COURT: I actually like your suggestion,
24 Ms Gutierrez and I am going to take that suggestion
25 In addition to admonishing Mr. Wilds again I'm going to

44
5

18
19

21

23
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ask the clerk and my staff to make sure that he is
escorted and placed in certain places until we are
suttsfied that all diejurors have left and we'll do
that until he concludes his testimony to ensure that he
has no further contact. In addition to admonishing him
of what ins responsibilities are in the event he ~s at

7 lunch or at any other time in the building.
MS GLFFIERREZ: In addition Judge, I'm a

~ smoker and I have an extra pair of matches and those
l0 can be issued to ensure that he has no reason to

.l I approach anybody for anything.
12 THE COURT: Ms. Guticrtcz, I'm not going to
13 encourage anyone --

l a MS. GUTIERREZ: I know that.
1 5 TFI~ COURT: To smoke including you. So, to
16 that
17 end--
18 MS. GUTIERREZ: -- 18
19 TH~ COURT: l understand. Now that rye 19
20 concluded those two matters I would just let you know 20

the note says. thank you, the Court will direct all 21
witnesses not to have any contact with you and I will 22
direct Ms. Connelly to take this. 23

MS GUTIERREZ:  Judge.  in  t ha t  l  wou ld  ask       124

that the note specifically direct Jay Wilds to have no    25
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t contact with you because that's really what they asked        l

l other matters that you wouM like to raise.
2 MS. GLmEP, REZ: t do, Judge. They also
3 involve Mr.  Wi lds.  I 'm making a mot ion to s*nk¢ Mr

Wild's testimony and Judge. now I know. I suspect it

5 existad and maybe i t  might  change my mind later  I

6 don't know yet, but I'm making it tm the ~as]s of the

7 failure to give us notice, to advise what the baJgam

8 was and I'd ask the Ccort inco~orate the m'gumems

9 I've already made on the other motLon hacausc I tkink a

IO lot of them ate the sameas to wha Jay Wilds is
I 1    Now the basis for notice, notice to the Court

12 sui~rise mid to al]ow a Defendant to fairly pick his

13 best  defun~. Jay Wi lds is  i t  mthiscase.  Tae ~ssue

14 that the prosecutor selected his lawyer and arranged
15 for that lawyer not to cost him any money was crincal

16 evidence. That clearly would have gone into opening

17 Notwi thstanding the fact  that  there 's a l l  these

other things that attack his credibility, we're
eatiticd to them too and the absence of the information
was so fundamental and thece was no way -- yes, can we
capitalize on it now they we have it. yes but that's at
the end. All studies of juror show that most jurors
made up their mind in olx'ning. What they're looking
for. that Way we as advocates spend so much energy No
it may not be evidence but there's a mason we're

2 for agsurance of. You're not just blanket laying --
THE COURT: [ Lludcrstand.

MS GL'FiERREZ: Notd)'ing that you tell them
5 that Specifically. PIt alL'cot Mr. Wilds to have no
6 contact.
7 MR, URICK: The State feels the Court's

8 initial phrasing would ha auprupnato.
9       THE COURT: I changed it but underlined all

I0 All right.
MS GUTIERRE2: Tiaank you.

THE COURT. And thars the only thing -- I
think that will be sufficient because 1 think it 's

important that they know thai and I also as rye done
each day will continue to advise them that they should
leI me know if anyone should coatzct them or have any

17 further contact. Yea]x just gi~e that to them and then
18 you may leave and come back. The reason l'm hewng
19 that done at this time is because they have heen
20 sitting there since 9:30 so I want them to at least
21 know we are doing something here
22     MS. GU'7/ERREZ: Right. And that the'y'g all
23 get a ¢hanex.

24 ~fHE COURT. And that they'll all get a
25 chance. Now Ms. Gutierrez, you indicated you had some
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allowed to be there and putting it out and have jutors

2 on alert for tim feared. We were deprived of that
3 because we were given no notice.
4 I would maintain Judge, that in addition to due
5 prot~ss and the right to have notice that it was
6 required disclosure under any theory. It is a henefit.
7 it is part of what Mr. Wilds gel got and it is what
8 they are arguing as the only basis for his
9 trustworthiness and the failure to give to us ahead of

1o time.
Judge, it is important, this is the second trial.

This didn't come out in the first trial I would say
because of the detailment, so they never volunteered it
or asked a question that might suggest it, it was their
intent to hide it. It was their intent that it not
come out and Judge, I remind you that yesterday this

17 Court sustained a number of objections to any of my
18 questions about -- near that and I understood that
19 until Mr. Wilds in an effort to explain why he asked to
20 turn off the talm r¢cordsr during the middle of the
21 tape recorded statement on the 28th offered the
22 information that he asked for assistance getting a
23 lawyer and that of course, is what led to a series of
24 questions that got me no information until l asked hart
25 about it on the 7th and this Court allowod me and they

Page 31
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1 ask the clerk and my staff to make sure that he is
2 escorted and placed in certain places until we are
3 satisfied that all the jurors have left and we'II do
a that until he concludes his testimony to ensure that he

1 other matters that you would like to raise.
MS. GUTIERREZ: I do. Judge. They also

3 involve Mr. Wilds. I'm making a motion to strike Mr
2

4 Wild’s testimony and Judge, now 1 know. I suspect it
5 has no further contact. In addition to admonishing him 5 existed and maybe it might change my mind later 1

6 don't know yet, but I'm making it on the basis of the
I 7 failure to give us notice, to advise what the bargain

6 of what his responsibilities arc in tlx: event he is at
* lunch or at any other time in the building.

MS GUTIERREZ: In addition Judge. I'm a
9 smoker and 1 have an extra pair of matches and those

10 can be issued to ensure that he has no reason to

8 was and I'd ask the Court incorporate the arguments
! 9 I've already made on the other motion because I think a
10 lot of them are the same as to who Jay Wilds is.

j 1 1 Now the basis for notice, notice to the Court
12 surprise and to allow a Defendant to fairly pick his
1 3 best defense. Jay Wilds is it in this ease. The issue

14 that the prosecutor selected his lawyer and arranged
15 for that lawyer not to cost him any money was critical
16 evidence. That clearly would have gone into opening
17 Notwithstanding the fact that there's all these
18 other things that attack his credibility, we'ne
19 entitled to them loo and the absence of the information
20 was so fundamental and there was no way — yes. can we
2 1 capitalize on it now they we have it, yes but that's at
22 the end. All studies of juror show that most jurors
23 made up their mmd in opening. What they're looking
24 for. that why we as advocates spend so much energy No
25 it may not be evidence but there's a reason we're

8

) I approach anybody for anything.
THE COURT Ms. Gutierrez. I'm not going to

13 encourage anyone —
MS. GUTIERREZ: 1 know that.
THE COURT To smoke including you. So. to

12

14
15
16 that
17 end —
18 MS. GUTIERREZ: _

THE COURT. I understand. Now that I've
20 concluded those two matters I would just let you know
21 the note says, thank you. the Court will direct all
22 witnesses not to have any contact with you and I will
23 direct Ms. Connelly to take this.

MS GUTIERREZ; Judge, in that I would ask
25 that the note specifically direct Jay Wilds to have no

19

24
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I allowed to be there and putting it out and have jurors
2 on alert for the feared. We were deprived of that
3 because we were given no notice.
4 1 would maintain Judge, that in addition to due
5 process and the right to have notice that it was
6 required disclosure under any theory. It is a benefit.
7 it is part of what Mr. Wilds get, got and it is what
8 they arc arguing as the only basis for his

I 9 trustworthiness and the failure to give to us ahead of
10 time.

t contact with you because that's really what they asked
2 for assurance of. You're not just blanket laying -

THE COURT: I understand.
MS GUTIERREZ. Notifying that you tell them

5 that. Specifically, I'll direct Mr. Wilds to have no
6 contact.

3
4

MR. URICK The Slate feels the Court's
I 8 initial phrasing would be appropriate.

THE COURT: 1 changed it hut underlined all

7

9
10 All right.

Judge, it is important, this is the second trial.
12 This didn't come out in the first trial I would say
13 because of the detailment, so they never volunteered it
14 or asked a question that might suggest it, it was their
15 intent to hide it. It was their intent that it not
16 come out and Judge, I remind you that yesterday this
17 Court sustained a number of objections to any of my
18 questions about — near that and I understood that
19 until Mr. Wilds in an effort to explain why he asked to
20 tum off the tape recorder during the middle of the
21 tape recorded statement on the 28th offered the
22 information that he asked for assistance getting a
23 lawyer and that of course, is what led to a series of
24 questions that got me no information until I asked him
25 about it on the 7th and this Court allowed me and they

MS. GUTIERREZ: Thank you.
THE COURT. And that's the only thing -* 1

13 think that will be sufficient because I think it's

ItII
12

14 important that they know that and I also as I've done
15 each day will continue to advise them that they should
16 let me know if anyone should contact them or have any
17 further contact Yeah, just give that to them and then
18 you may leave and come back. The reason I'm having
19 that done at this time is because they have been
20 sitting there since 9:30 so I want them to at least
21 know we are doing something here

MS. GUTIERREZ Right And that thcy’U all22
23 get a chance.

THE COURT. And that they’ll all get a
25 chance. Now Ms. Gutierrez, you indicated you had some
24
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I didn'tdarcohjectto~atq~'stion, they~dn'tohjent I e-~abtish~eveamore, so any rale that Mr. Udckbad
and it was only in response to that that he answe~d. 2 in obtaining that atlomey, that particular attorney
]t was pure for fortuity. And in light of having 3 and again, I don't know whet Ms. Benareya is going to

: 4 chosen to hide it and not reveal it to the defense. 4 say but if you find there's even more evidence that

5 Judgcthat's thethings that can he corrected and many 5 will add to that -- theissue te the credibility of Mr
of those things can even he corrected all the way up to 6 Wilds being related in that way you may argue that

7 the end of the trial. ' 7    But 1 do find that is a minor issue to the total

8 Them mayheother relief that weask Judge, but
I 8 weight ofhiscredibillty, that it is something tohe

9 there is no ton'notion for this unless tlus Cottrt is
I 9 raise, d. but it goes along with the aspecls of the pica

tO prepared to allow us to go back and reopen to the jar/ l0 ~greemem which you went through m de(alL Which also
11 armed with all the knowledge we should have had about t I nay be rogued obviously In bring forth to the jury's

[12 the only wi tness that  can make or break acase against 12 attention themaener in which they shauld weigh haavily

113 AdnanSycd. Tl~at's the only remedy that can posaibly 13 ornotwt:ighheavilythctesllmonyoMr. Wilds. sofor
[14 make us wholc. So, we would move to strike all of his ]4 thatreasonyourmotttmtnstr, kehlstcst~monyts
15 testimony. 15 denied, but you will be given latitude to argue that in
16 THE COURT: Very well. I'll hear from the 16 closing and also to the extent it may come up through
I 7 State. 17 any other witnesses,
18 MR. URICK: Without going into the smzae 18 MS. GI.mERRE2: Wfll Judge. in light of what
19 detail ] will elaborate my previous response. Ms. 19 the Court said, if the Court recalls the cross
2o Gutierrez is arguing henefJt in a situation that's not 20 examination on the plea agreement actually took place

21 appropriate. Assistance of counsel is a fundamental 21 on Friday and I would ask and I appreciate the Court's
22 right, it is not a benefit. The ease law established 22 indication that it s going to give me wide latitude.
23 that quite clearly. 23 But because this was asurpris¢, a new knowledge in
24    Secondly, the aasJstanee of counsel is effectuated [24 order to effectively tak,: advantage of that 1 think we
z5 through judicial neview, lwas not pre~nt forthet J25 would have to go back to tha plea agreemem that I
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1 but it was my belief that that was on the record, i
2 don't know, I wasn't there, l can't state that for
3 certain. Judge McCurdy might be able to clarify that,
4 ] can't but it was my impression that that was on the

5 record. Hence, there is no benefit here. this is a
6 fundamental right and it was effectuated through
7 judicial review that found as I previously mentioned we
8 would oppose Ms. Gutierrez's motion.
9 THE COURT: Very well. Motion to strike the
I0 testimony of Mr. Wilds is denied. However, I'm going
t I to allow Counsel in closing argumenl to argue the

12 credibility of Mr. Wilds being effected by anything
13 that Mr. Urick may have done in assisting him in
14 getting counsel and that is anything that came out
15 through Mr. Wilds's testimony of what he believed, not

J6 what may in fact have occurred, but what he believed
17 happened. Because it's his belief that controls his
18 credibility, what be testified to, why ix testifies in
t9 the way he testifies, why he signed the agreement and
2O why he testified in this case.

21 So. to the extent that be believes that there was
22 some benefit and that anything Ms. Gutierrez has

23 indicated so far effects his credihi]ity then you may
24 argue that in closing. Also to the extent you may
25 choose to call another witness like Ms. Benaroya which

2 2
2 3
24
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t pretty much had fully covered on Friday. That's what
3 covered, but of course, I had none of the information
3 that I have now in regard to the lawyer issue and how
,~ that came about and so I would certainly be requesting

5 that that wide latitude include my ability to go back
6 to areas that clear have already covered but without
7 this knowledge.

180

THE COURT: Ms. Gutierrez, i'm going to deny
9 that request. My notes reflect thai yesterday you

spent just over an hour on the plea agreement in
I t addition to -- in addition to the questions on Friday.
12      MS. GUTIERREE: But that was before I got the
13 information.
I4 THE COURT: Well, actually I think --
15      MS GUTIERREZ: The magic information came at
16 ten after four.
17      THE COURT: '~ magic information actually
t8 came from the witness earlier on.

MS. GUTIERREZ: NO, Judge.

THE COURT: [-']e, himself said --
MS. OUT~ERREZ: I ts  ten af ter  fo l ly  - -

THE COURT: Al l  r ight.
MS. GUTIERREZ: In which he says he got Mr.

Urieks' assistance in obtaining counsel.
THE COURT: Ms. Gatierrez. I bear what you're
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l didn't dare object to that question, they didn't object
2 and it was only in response to that that he answered.
3 It was pure for fortuity. And in light of having
4 chosen to hide it and not reveal it to the defense,
5 Judge that's the things that can be corrected and many
6 of those things can even be corrected all the way up to 6 Wilds being related in that way you may argue that

But 1 do find that is a minor issue to the total
8 weight of his credibility, that it is something to be
9 raised, but it goes along with the aspects of the plea

10 agreement which you went through in detail. Which also
11 may be argued obviously to bring forth to the jury's
12 attention the manner in which they should weigh heavily
13 or not weigh heavily the testimony o Mr. Wilds, so for
14 that reason your motion to strike his testimony is
15 denied, but you will be given latitude to argue that in
16 closing and also to the extent it may come up through
17 any other witnesses.

MS. GtrrtFRREZ Well Judge, in light of what
1 19 the Court said, if the Court recalls the cross
20 examination on the plea agreement actually took place
21 on Friday and 1 would ask and I appreciate the Court's
22 indication that it’s going to give me wide latitude.
23 But because this was a surprise, a new knowledge in

24 order to effectively take advantage of that I think we
25 would have to go back to the plea agreement that I
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I establishes even more, so any role that Mr Urick had
2 in obtaining that attorney, that particular attorney
3 and again, I don't know what Ms. Benaroya is going to
4 say but if you find there's even more evidence that
5 will add to that -- the issue to the credibility of Mr

7 the end of the trial. 7
8 There may be other relief that we ask Judge, but
9 there is no correction for this unless tins Court is

10 prepared to allow us to go back and reopen to the jury
11 armed with all the knowledge wc should have had about

1 12 the only witness that can make or break a case against
13 Adnan Syed. That's the only remedy that can possibly
H make us whole. So. we would move to strike all of his
15 testimony.

THE COURT: Very well. I'll hear from the16
17 State.

MR. URICK: Without going into the same
19 detail 1 will elaborate my previous response. Ms.
2() Gutierrez is arguing benefit in a situation that's not
21 appropriate. Assistance of counsel is a fundamental
22 right, it is not a benefit. The case law established
23 that quite clearly.
24 Secondly, the assistance of counsel is effectuated
25 through judicial review. 1 was not present for that

18 18
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I pretty much had fully covered on Friday. That's what 1
2 covered, but of course, I had none of the information
3 that I have now in regard to the lawyer issue and how
4 that came about and so I would certainly be requesting
5 that that wide latitude include my ability to go back
6 to areas that clear have already covered but without
7 this knowledge.

THE COURT: Ms. Gutierrez, I’m going to deny
9 that request. My notes reflect that yesterday you

10 spent just over an hour on the plea agreement in
1 1 addition to -- in addition to the questions on Friday.

MS. GUTIERREZ: But that was before I got the

1 but it was my belief that that was on the record. 1
2 don't know, 1 wasn’t there, 1 can't state that for
3 certain. Judge McCurdy might be able to clarify that,
4 1 can't but it was my impression that that was on the
5 record. Hence, there is no benefit here, this is a
6 fundamental right and it was effectuated through
7 judicial review that found as I previously mentioned we
8 would oppose Ms. Gutierrez's motion.

THE COURT: Very well. Motion to strike the
10 testimony of Mr. Wilds is denied. However. I'm going
11 to allow Counsel in closing argument to argue the
12 credibility of Mr. Wilds being effected by anything
13 that Mr. Urick may have done in assisting him in
14 getting counsel and that is anything that came out
15 through Mr. Wilds's testimony of what he believed, not
16 what may in fact have occurred, but what he believed
17 happened. Because it's his belief that controls his
18 credibility, what he testified to. why he testifies in
19 the way he testifies, why he signed the agreement and
20 why he testified in this case.

So. to the extent that he believes that there was
22 some benefit and that anything Ms. Gutierrez has
23 indicated so far effects his credibility then you may
24 argue that in closing. Also to the extent you may
25 choose to call another witness like Ms. Benaroya which

8
9

12
13 information.

THE COURT: Well, actually I think --
MS GUTIERREZ: The magic information came at

14
15
16 ten after four.

THE COURT: The magic information actually
18 came from the witness earlier on.

MS. GUTIERREZ: No, Judge.
THE COURT: He. himself said -
MS. GUTIERREZ: Its ten after four --
THE COURT: All right.
MS. GUTIERREZ: In which he says he got Mr.

24 Uricks' assistance in obtaining counsel.
THE COURT: Ms. Gutierrez. 1 hear what you re

17

19
20
2121
22
23

25
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i saying. I will indicate to you that to the extent there
2 arc particular questions that you would like to
3 revisit, that part of tbe motion of revisiting the smuc
4 questions is denied. If them is some new area that
5 you do not believe has heen thoroughly covered by Mr.

! 6 Wild's response that still remains open and the Court
would never rester you into an area that you have yet

8 quesnoncd the wstness on.

ltJ So. I will allow you to do thaL what I'm askingand directing is that you not revisit any area that you
have already covered and if you have additmnal, more

12 specific questions for Mr. Wilds that have nol been
13 covered you're welcome to do that and I also would
t4 point out and through any other witness that you have
15 yet to call or has yet to lake the stand.
6       MS.  GLr I ' IERREZ:  Judge ,  l  wou  d  make  a  fu r the r

17 motion and note for the record thai in response Mr.
18 Urick continues to try to utilize the so called
19 judicial review that be says he wasn't at and has never

once revealed the date of it. To note. for the record
21 he could not have occurred before the 7th since Mr.
22 Unck dddn't charge Mr. Wilds before the 7th. It does
23 not appear on the 7th in that it hadn't happened
24 afterwards.
25 In light of his remarks I would move and ask for
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this Cot~rl to orck~ the relea~ of Ihat 1ape that

2 occurred before Judge McCurdy and d occurred in a
3 videotape proceeding, I would be m Ibe same position
-I of where we could pay a great deal of more money

because if it happened it's a public record and I can
6 get the hard lranscnpt of it. "l'nat takes a great deal
7 more time and money and I would ask Ihe Court to order
8 the reIeasc to us Preparing a copy of lhe videotape
9 is a pretty simple ma~ter and ~netally can be done.

10 you know over night You iu~t make a copy of that.
I I I they tocate that tape and make a copy of ~1
12    So. I would a,_~k for an order allowang us and since
13 we've prepared an order I guess we could prepare
14 another one and talk to Ms Sbeldon and I think a
15 verbal order would cause thai Io be prepared because I
15 think that we are entitled to thaL
17 THE COURT: Can I deal ~ith jusl that one

18 issue? Mr. Urick, do you have a problem with or do you
19 know what Ibe status of this hearing bc~brc Judge
20 McCurdy involving the -- at that time the Defendant,
~1 Jay Wilds'? Is it sealed? Is
~2 it -- 1 mean, is that --
!3 MR URICK: ]t's my impression and Ihat's

24 just my behef that Lt was on the record, an open --
25      THE COURT~ It was on the record?
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MR. UKICK: Yeah, it was an on the record

2 although n camera n chambers it was on the record.
3 That was my impression.
4     THE COURT: So you're saying it's available
5 for Counsel. Ms. Outierrez to obtain a copy of it?
6      MR. PRICK: 2 believe it should be.
7 THE COURT: Without any diffieulty'~
8       M S .  O U T I E R R E Z :  D o  y o u  k n o w  a s  t o  w h e n  ] t

9 occurred?
0 THE COURT: Do you know the date of the

I I t proceeding
112      MR, UedCg: t think it was within a week or

14 TItE COURT: Okay. And so the date would be'?
MR. URICK: Sometlnae in September. I believe.

16      THE COURT: Sometime in September. That 's
17 not a date, that's a reonth.
18 MR. URICK: I was not present.
19 THE COURT: Can you obtain the date?
20 MR. URICK: I will see if I --
21      THE COURT: IS there any record anywhere'?
2~ The clerk's office or case number?

123 MR. URICK: [ would have to try to search
24 that down.
25 THE COURT: You don't have a case number of
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t the proceeding? In other words, the charge that Mr.
2 Wilds was facing?
3 MR. UKICK: It's on the plea agreement
4 itself.
5 THECOURT: Ms. Connelly. if you would look
6 at the case number on Exhibit Number, which is what?
7 Ms. Outierrez. do you know the exhibit?
8       MS.  GLr l ' IERREZ:  1  t h ink  i t 's  35.
9 THE COURT: Exhibit 35 and I'd ask ~hat you

[ 10 go to the clerk's office and find out when the plea --

r l z call the clerk's office and find out the date.
12     MS, QlYrI.~RREZ: Well Judge. I wilt note
13 there's a long and tortured history here.
14     THE COURT: Well, this is not going to be
15 long and tortured.
16     MS. GUTIERREZ: The existenre - well. the
17 file number on the --
18     THE COURT: "This is  going to be very simple.
19      MS GLrr~RREZ: Plea agreement, 1 believe is

no t  a  co r ra l  r n l J l t he r.

THE COURT: MS. Gulieffez. let me find that
out since Mr. Urick tells me that that's ~ ca.~
number,

MR.  URICK:  I 'm  sony.

THECOURT: /vlx. Urlck tells me that that's
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I saying, i will indicate to you that to the extent there
2 arc particular questions that you would like to
3 revisit, that part of the motion of revisiting tlx; same
4 questions is denied. If there is some new area that
5 you do not believe has been thoroughly covered by Mr.
6 Wild's response that still remains open and the Court 6
7 would never restrict you into an area that you have yet 7

8 questioned the witness on.
9 So. I will allow you to do that, what I'm asking

lti and directing is that you not revisit any area that you to THE COURT; Do you know the date of the
1 1 nave aircady covered and if you have additional, more 1 1 proceeding
12 specific questions for Mr. Wilds that have not been 1 12 MR URICK: I think it was within a week or
13 covered you're welcome to do that and I also would
14 point out and through any other witness that you have 14
15 yet to call or has yet to take the stand.

MS. GUTIERREZ Judge, I would make a further 16
17 motion and note for the record that in response Mr.
18 Urick continues to tty to utilize the so called
19 judicial review that he says he wasn't at and has never 19
20 once revealed the date of it. To note, for the record 20

MR. URiCK: Yeah, it was an on the record
2 although in camera in chambers it was on the record.
3 That was my impression.

THE COURT: So you're saying it's available
5 for Counsel. Ms. Gutierrez to obtain a copy of it?

MR. URICK I believe it should be.

l
I

4

THE COURT: Without any difficulty'’
MS GUTIERREZ: Do you know as to when it8

9 occurred?

13 two of the plea.
THE COURT: Okay. And so the date would be?
MR. URICK: Sometime in September. I believe.
THE COURT. Sometime in September. That's

17 not a date, that's a month.
MR. URICK: I was not present.
THE COURT: Can you obtain the date?
MR URICK: I Will SCC if 1 --
THE COURT: Is there any record anywhere?

22 The clerk's office or case number?

15
16

18

21 he could not have occurred before the 7th since Mr.
22 Urick didn't charge Mr. Wilds before the 7th. It does
23 not appear on the 7th in that it hadn’t happened
24 afterwards.
25 In light of his remarks 1 would move and ask for

21

MR. URICK: I would have to try to search23
24 that down.

THE COURT: You don't have a case number of25
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I the proceeding? In other words, the charge that Mr.
2 Wilds was facing?

MR. URICK: It’s on the plea agreement

I this Court to order the release of that tape lhat
2 occurred before Judge McCurdy and it occurred in a
3 videotape proceeding, I would be in the same position
4 of where we could pay a great deal of more money
5 because if it happened it's a public record and 1 can
6 get the hard transcript of it That takes a great deal
7 more time and money and 1 would ask the Court to order
8 the release to us Preparing a copy of the videotape
9 is a pretty simple matter and generally can be done.

10 you know over night You just make a copy of that.
1 1 they locale that tape and make a copy of it

So, I would ask for an order allowing us and since
13 we've prepared an order I guess we could prepare
14 another one and talk to Ms Sheldon and I think a
15 verbal order would cause that to he prepared because I
16 think that we are entitled to that.

3
4 itself.

THE COURT: Ms. Connelly, if you would look
6 at the case number on Exhibit Number, which is what?
7 Ms. Gutierrez, do you know the exhibit?

MS. GUTIERREZ: I think it's 35.
THE COURT- Exhibit 35 and I'd ask that you

to go to the clerk's office and find out when the plea --
1 1 call the clerk's office and find out the date.

MS. GUTIERREZ: Well Judge. 1 will note
13 there's a long and tortured history here.

THE COURT: Well, this is not going to be
15 long and tortured.

MS. GUTIERREZ The existence -- well, the
17 file number on the --

THE COURT: This is going to be very simple.
MS GUTIERREZ Plea agreement, I believe is

20 not a correct number.
THE COURT: Ms. Gutierrez, let me find that

22 out since Mr. Urick tells me that that's the case
23 number.

5

8
9

1 1212

14

16
THE COURT: Can I deal with just that one

18 issue? Mr Urick. do you have a problem with or do you
19 know what the status of this hearing before Judge
20 McCurdy involving the -- at that time the Defendant.
2! Jay Wilds? Is it sealed'7 Is
22 it -- 1 mean, is that --

MR URICK: It's my impression and that’s
24 just my belief that it was on the record, an open --
25 THE COURT: It was on the record?

17
18
19

21

23
MR. URICK: I'm sorry.
THE COURT: Mr. Urick tells me that that's

24
25
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t the number I should use to contact the clerk's office
2 let roe do that and if it turns out that it's not the
3 correct number and I've been misled then 1'11 deal with
4 that,

MR. URICK: I misspoke, that was the tracking
6 number. The case number is 299 --

171

THE COURT: One moment. 299--
MR. UP, ICK: 250.
THE COURT: 25~.

10 MR. URICK: 001.
, THE COURT: 001 and his nart~ is not an alias,
:12 it is Jay, J-A-Y.
13      MR URICK: Yes.
la      THE LOURT: W-I-L-O-S?
15       MR UK[CK: Yes.
16      THE COURT: Ve/~ well. Ms. Connelly, if you
17 could kindly lecate this guilty plea. get me a date,
18 find out from Ms. Sheldon if the tape is available.
19 Ms. Gutierrez, your next issue.
20      MS GUTIERREZ: Yes Judge, at this time we
zt would make a motion before full disclosure pursuant to
!2 the Rules. pursuant to Maryland co,se law. pursuam to
23 Federal case law. pursuant to Brady, pursuant to due
2,* process tot full disclosure covering any and all
25 circumstances of exactly what help Mr. Urick provided

Page 42
in getting a lawyer, how the [awyer was ~lected or was

2 any other circumstances surroundmg the setection of
3 that lawyer or the setting that up What was

communicated from Mr Unck to Mr Wild*? W~s them
any correspondence between that lawyer and Mr Urick or

16 anyone acting as Mr. Udck's agent or from anyoneassisting or acting as Ms Benaroya's agem'!
8 That correspondence request would include
9 any phone records, any notes of conversations, whether

10 or not the information was reduced to a formal piece of
II correspondence. The substance of any conversations and
12 now that we're on notice tM[ subsequent to the plea
13 that there was a [urther proceeding, whal if any --
14 what if anything occurred that led to that ~;econd
15 proceeding where this client was asked if he was happy
16 with the lawyer and satisfied with the lawyer that was
17 selected by Mr. Urick
I 8    We'd also request infon~atien on all the same
19 grounds, any information as from Mr, Urick as to
!0 whether or not he's ever picked a la~,Ter l~)r the mum
21 suspect in a murder case outside the lbnnal procedures
22 avadable in this jurisdiction to do so whether or not
23 in this caseer any other ca~e He's nmd¢ a referral
24 to the Public Defender's office if he ever approached
25 any judicial enti y, what if any arrangements were,-, made

17
]8
19

21
22
23
2,t

25
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1 to pay the lawyer or not pay the lawyer through any

~ means. Direct money, other billing, any meanswhatsoever. By any that would be including the State's
Attorney's Office hasn't received any billing from Ms
Bcnm'oya or correspondence or the submlsston of

6 documents mthcating her txme and when ~t was
7 Any information regarding how he specffically
8 picked this lawyer, with his relationship with this
9 lawyer is and what is the substance of any of their

10 conversations prior to the 7th, on the 7th, regarding
t I the plea. regarding their specifically not just the
i2 terms of the plea. but who made the decision regarding
13 1A in The plea. Regarding an attestauon by Mr Wilds

!1.~ that he's always told the truth in all of hls'deahngs

iiwith the police or with the prosecutor up and unul
16 that time and the substance of any conversation

regarding how that lawyer got to be there on the 7th
18 and what if any conversations took place that included
[9 Mr. Urick in the presence of Ms. Benaroya on the 7th
20 that also included the preener of Mr. Wilds regarding
21 the introduction of the lawyer.
22 He's testified he had never met the lawyer before
23 that day and what was said about the lawyer or
24 communicated about the lawyer in any manner. A
25 telephone message, a telephone call tluough one of the
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1 detectives through any other persoll or CoI'/U~Llnit:allun I(l
2 anyone else ~t to get to Mr. Wilds about the lawyer
3 that Mr. Wilds was about to meet on the 7Ih ~ to why
* she was chorea, what her experience was, what she now
5 knew in through what terms and we would request
6 irmnediate disclosure of all of those circ~unstances
7 Clearly believing we would have been entitled to have
8 that disclosed, that it was a henefit and that we need
9 that disehisum now to effoctivaly cross examine

t0 continually this witness about those terms because they
I 1 clearly will relate to his credibility is dependant on
12 that dependance of that lawyer, his dependance on Mr
13 Urick and would also impact, for instance on our
14 ability to effectivaly question Ms. Benaroya
15 "IME COURT: The State does not wish to he

heard, do you?
MR. ORICK: NO. Thank you.
IHE COURT: The motion is dealed. The

information that you me seeking to COnlam would be
inlbrmation that Mr Wilds would have a privilege, that
is how he chose a lawyer, the circumstances under which
he chose a lawyer. I do .el helieve the State has
information of that magnitude that would warrant me
asking the State to 0rovide that infornmtiort. In feet,
the fact thai the witness has already testified thai
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1 the number 1 should use to contact the clerk's office 1 to pay the lawyer or not pay the lawyer through any
2 means. Direct money, other billing, any means
3 whatsoever. By any that would be including the State's •
4 Attorney's Office hasn't received any billing from Ms i
5 Bcnaroya or correspondence or the submission of

2 let me do that and if it turns out that it's not the
3 correct number and I've been misled then I'll deal with
4 that.

MR URICK: 1 misspoke, that was the tracking
6 number. The case number is 299 --

THE COURT: One moment. 299 --
MR. URICK: 250.
THE COURT: 250.
MR URICK: 001.
THE COURT- 001 and his name is not an alias,

12 it is Jay, J-A-Y.
MR URICK YCS.
THE COURT W-l-L-D-S?
MR. URICK. Yes.
THE COURT: Very well. Ms. Connelly, if you

17 could kindly locate this guilty plea, get me a date,
18 find out from Ms. Sheldon if the tape is available.
19 Ms. Gutierrez, your next issue.

MS GUTIERREZ Yes Judge, at this time we
21 would make a motion before full disclosure pursuant to
22 the Rules, pursuant to Maryland case law. pursuant to
23 Federal case law. pursuant to Brady, pursuant to due
24 process for full disclosure covering any and all
25 circumstances of exactly what help Mr Urick provided

5
6 documents indicating her time and when it was
7 Any information regarding how he specifically
8 picked this lawyer, with his relationship with this
9 lawyer is and what is the substance of any of their

10 conversations prior to die 7th, on the 7th. regarding
II the plea, regarding their specifically not just the
12 terms of the plea, but who made the decision regarding
13 lAin the plea. Regarding an attestation by Mr Wilds

i u that he’s always told the truth in all of his dealings
15 with the police or with the prosecutor up and until
16 that time and the substance of any conversation
17 regarding how that lawyer got to be there on the 7th
18 and what if any conversations took place that included
19 Mr. Urick in the presence of Ms. Benaroya on the 7th
20 that also included the presence of Mr. Wilds regarding
21 the introduction of the lawyer.
22 He’s testified he had never met the lawyer before
23 that day and what was said about die lawyer or
24 communicated about the lawyer in any manner. A
25 telephone message, a telephone call through one of the

7
8
9

10
11

13
14

16

21)

Page 42 Page 44
1 in getting a lawyer, how the lawyer was selected or was
2 any other circumstances surrounding the selection of
3 that lawyer or the setting that up What was
4 communicated from Mr Urick to Mr Wilds? Was there
5 any correspondence between that lawyer and Mr Urick or
6 anyone acting as Mr. Urick’s agent or from anyone
7 assisting or acting as Ms Benaroya’s agent'1

That correspondence request would include
9 any phone records, any notes of conversations, whether

10 or not the information was reduced to a formal piece of
1 1 correspondence. The substance of any conversations and
12 now that we’re on notice that subseqtaml to the plea
13 that there was a further proceeding, whai if any --
14 what if anything occurred that led to that second
15 proceeding where this client was asked if he was happy
16 with the lawyer and satisfied with the lawyer that was
17 selected by Mr. Urick

We'd also request information on all the same
19 grounds, any information as from Mr. Urick as to
20 whether or not he's ever picked a lawyer for the main
21 suspect in a murder case outside the formal procedures
22 available in this jurisdiction lo do so whether or not
23 in this case or any other case. He's made a referral
24 to the Public Defender's office if he ever approached
25 any judicial entity, what if any arrangements were made

1 detectives through any other person or communication to
2 anyone else meant to get to Mr Wilds about the lawyer
3 that Mr. Wdds was about to meet on the 7th as to why
4 she was chosen, what her experience was. what she now
5 knew in through what terms and we would request
6 immediate disclosure of all of those circumstances
7 Clearly believing we would have been entitled to have
8 that disclosed, thal il was a benefit and that we need
9 that disclosure now to effectively cross examine

10 continually this witness about those terms because they
1 1 clearly will relate to his credibility is dependant on
12 that dcpendance of that lawyer, his dependance on Mr
13 Unck and would also impact, for instance on our
14 ability to effectively question Ms Benaroya

THE COURT: The State does not wish to be

8

15
16 heard, do you?

MR. URICK: No. Thank you.
THE COURT The motion is denied. The

19 information that you are seeking to contain would be
20 information that Mr Wilds would have a privilege, that
21 is how he chose a lawyer, the circumstances under which
22 he chose a lawyer. I do not believe the State has
23 information of that magnitude that would warrant me
24 asking the State to provide that information. In fact,
25 the fact that the witness has already testified that

17
1818
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I the tape was stopped when he asked for counsel, I'm not
2 going to require the State to go into anything that the
3 Defendant Wilds at that time being a Defendant or at
,~ least an individual with an absolute Sixth Amendment
5 right reask for and receive counsel, l'mnut goingre
6 go into ins privilege communications that he may have
y had either in the presence of the State or outside of
s the presence of the State to you, Defendant for Mr.
9 Syed and 1 m-n therefore not going to grant that motion,

10 but rather I'm going to say that if there's information
11 that you believe relevant to the decision by Mr. Wilds
12 to select Ms. Benaroya I will allow you, if you would
t.~ like to have a hearing where as Mr. -- Ms, Benaroya
14 could come in outside the presence of the jury and
15 provide the Defense with information if she does not
16 believe there's a privilege communication involved and
17 then we could get to the boltom of it in that fashion.
18 but ]'m not going to require the State to provide that
19 information because 1 don't think that's appropriate.

20 tdS. GUTIERREZ: I'm not requesting
information --

THE COURT: Source that would be reliable in
order to get to the credibility issues that you are
seeking to obtain. Not throagh the State but rather
through this witness and through his lawyer.

Page 46
MS. GtTTIERREZ: Well, obviously Judge, I'm

2 goiag to take advantage of" that. but to correct the
3 record I'm not requesting information from this wimess
4 because hr's already said what essentially amounts to
5 the fact tha~ he didn't choose his own lawyer, Mr
6 Utick did. So be couldn't possibly have information as
7 to hew Mr. Urick selected his lawyer and what I'm
g asking lot is not pnvtlege There ts no privilege
9 13etween Mr. Urick and Mr. Wilds. I'm not asking pterce

10 the relatmnship or to ask for any privileged
11 information as between Ms, ~aroya and Mr. Wilds, I'm
12 g~eking information that Judge, would not be in, it
13 may. but wo~d not likely be in Mr. Wild's personal
14 knowledge or hearsay knowledge if he didn't pick his
15 oven lawyer. I'm asking infntanadon peculiarly within
16 the sphrn: of Mr. Urick. In no way based on Mr. Wild's
17 testimony within M(. Wilds basis of personal knowledge
18 or hearsay knowledge from that In light of that. in
19 response to the Court I certainly would take advantage
20 and ask the Court to have Ms Benaroya here and request
21 a hearing outside the presence of the jury. I believe
22 it's not privileged, but in the event any part of it
23 that is privileged Judge, well then you have competing
24 interest.

2 5 qT"iE COURT: That's right.

Page 47
I¢,~. GLrrll~ggE2: And in that set of competing

2 interest the only person with those rights that this
3 Court should be concerned about, if it's one persons
4 right to counsel who's not on trial versus one who's
5 in, in any contest if it gets to that, Adnan Syed wins
6 and this Court must be primarily concerned with his
7 right to counsel and his nghi to counsel inclades th~s

' 8 Court ensunng that his counsel m order to effeetwely
9 represent him is provided by vital informatmn that she

10 is required to have had.
11      THE COURT: I understand your point, but as I
12 stated before, I believe the information you wish to
13 obtain can be obtained from another source, is readily
14 available to you and the sum of substance of which has
15 already been provided to you to allow you to adequately
16 challenge the credibility of Mr. Wilds. To the extent

117 that you would like more of information of that son.
18 the Court is not going to grant the remedy thatyou
L9 seek--
20      MS. GLrL'IERREZ: [ understand that.

121     THE COURT: And with regard to that motion it
t22 is denied.
23 MS. OUTIERREZ: For the record since the
24Court has making a finding that I have been provided

some of that information I would like to know what the
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I information is. That the Court believes that I have
2 been provided by the State who has the obligation to so
3 provide it.
4 THE COURT: No, it wasn't that I am saying
5 that you were provided by the State. Merely -- merely

7      MS. GUTIERREZ: Well, merely isn't a finding.
8      THE COURT: Well -- well, merely that you've

I 9 been provided by the Stale. One, l have found and yeu

1102 are aware of it because you made use of it, you have a
It copy of the plea agreement which was provided in

discovery by the Stale.
I3 MS. GUTIERREZ: Which has a narnber that does
Is not relate to a charge.
15 THE COURT: But the sum of substance of the
16 plea agreement is contained therein. You also have the
17 testimony of Mr. Wilds. Although the information that
t8 you have received by way of his testimony is one that

119 has come through a coarse of a number of days. You've
120 gotten it six or seven days ago on Friday, you got
!21 additional information yesterday and i find that you

ii
have an adeqaate amount of information in order so that

23 you can one, prepare your defense and utilize the
24 in formation.

Two, challenge the credibility of the witness and
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I the tape was stopped when he asked for counsel, I'm not
2 going to require the State to go into anything that the
3 Defendant. Wilds at that time being a Defendant or at
4 least an individual with an absolute Sixth Amendment

Page 47
MS. GUTIERREZ: And in that set of competing

2 interest die only person with those rights that this
3 Court should be concerned about, if it's one persons
4 right to counsel who's not on trial versus one who s
5 in, in any contest if it gets to that, Adnan Sycd wins
6 and this Court must be primarily concerned with his
i right to counsel and his right to counsel includes this

j 8 Court ensuring that his counsel in order to effectively
9 represent him is provided by vital information that she

1

5 right to ask for and receive counsel. I’m not going to
6 go into his privilege communications that he may have
7 had either in the presence of the State or outside of
» the presence of the State to you. Defendant for Mr.
9 Sycd and 1 am therefore not going to grant that motion,

10 but rather I'm going to say that if there's information
11 that you believe relevant to the decision by Mr. Wilds
12 to select Ms. Bcnaroya I will allow you, if you would
13 like to have a hearing where as Mr. -- Ms. Bcnaroya
14 could come in outside the presence of the jury and
15 provide the Defense with information if she docs not 15 already been provided to you to allow you to adequately
16 believe there's a privilege communication involved and 16 challenge the credibility of Mr. Wilds. To the extent
17 tlien we could get to the bottom of it in that fashion,
18 but I'm not going to require the State to provide that
19 information because 1 don't think that's appropriate.

MS GUTIERREZ: I'm noi requesting

10 is required to have had.
THE COURT: I understand your point, but as I

12 stated before, I believe the information you wish to
13 obtain can be obtained from another source, is readily
14 available to you and the sum of substance of which has

11

1 17 that you would like more of information of that sort.
18 the Court is not going to grant the remedy that you
19 seek--

MS. GUTIERREZ: I understand that.20 20
21 information ~ THE COURT: And with regard to that motion it21

THE COURT: Source that would be reliable in
23 order to get to the credibility issues that you are
24 seeking to obtain. Not through the State but rather
25 through this witness and through his lawyer.

22 is denied.22
MS. GUTIERREZ: For the record since the

24 Court has making a finding that I have been provided
25 some of that information I would like to know what tha

23
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1 information is. That the Court believes that I haveMS. GUTIERREZ: Well, obviously Judge. I'm

2 going to take advantage of that, but to correct the
3 record I'm not requesting information from this witness

4 because he's already said what essentially amounts to
5 the fact that he didn't choose his own lawyer, Mr
6 Urick did. So he couldn't possibly have information as
7 to how Mr. Urick selected his lawyer and what I'm
» asking lor is not privilege There is no privilege
9 between Mr. Urick and Mr. Wilds. I'm not asking pierce

10 the relationship or to ask for any privileged
11 information as between Ms. Benaroya and Mr. Wilds. I'm
12 seeking information that Judge, would not be in, it

13 may, but would not likely be in Mr Wild's personal
14 knowledge or hearsay knowledge if he didn't pick his
15 own lawyer. I'm asking information peculiarly within
16 the sphere of Mr. Urick. In no way based on Mr. Wild's
17 testimony wilhin Mr. Wilds basts of personal knowledge
18 or hearsay knowledge from that In light of that, in
19 response to the Court I certainly would take advantage
20 and ask the Coun to have Ms Benaroya here and request
21 a hearing outside the presence of the jury. I believe
22 it's not privileged, but in the event any part of it
23 that is privileged Judge, well then you have competing
24 interest.

I
2 been provided by the State who has the obligation to so
3 provide it.

THE COURT: No, it wasn't that I am saying
5 that you were provided by the State. Merely -- merely
4

6 -•

MS. GUTIERREZ: Well, merely isn’t a finding.
THE COURT: Well ~ well, merely that you’ve

| 9 been provided by the State. One, 1 have found and you
It) are aware of it because you made use of it, you have a
11 copy of the plea agreement which was provided in
12 discovery by the State.

MS. GUTIERREZ: Which has a number that does
14 not relate to a charge.
1 5 THE COURT: But the sum of substance of the
16 plea agreement is contained therein. You also have the
17 testimony of Mr. Wilds. Although the information that
18 you have received by way of his testimony is one that
19 has come through a course of a number of days. You've
20 gotten it six or seven days ago on Friday, you got

121 additional information yesterday and 1 find that you
22 have an adequate amount of information in order so that
23 you can one. prepare your defense and utilize the
24 information.
25 Two, challenge the credibility of the witness and

7
.8

THE COURT: That’s right.25
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t utilize the information and three, fashion qnestions
2 during your cross and in an attempt to get more
3 information and four, if necessary, call an additional
4 witr~ss and haw that additional wi~ provide you
5 with edditional reformation. So, I behave that all of
6 those items a~ readily available to the Defense, I do

I 7 not find that in any way it inmrfervs with your

~ clieot's due process rights or m any way interferes
with his ability to have an efletsxve and adequate

10 represcmation by his attorney on this issue or that
It you have heen in any way harmed by the delay in
lz reo~iving some bits and parts of that information.
13 That you still have the witness on the stand, that he
14 still can Ix questioned, that the Court has given you
15 latitude in that regard as well as latttude at some
I b later point to view the tape whictl I have just directed
17 Ms. Connvlly to get because l understand it is
] 8 available, that there's only one copy. I've also
19 directed Ms. Connelly to get a ~ideo machine for your
20 use and during the lunch and recess if you would like

to view that tape it will he available for you to do
that and after reviewing the tape if you feel that
there are some additional questions that the tape
triggers you are welcome to ask those questions.

But to the extent that I believe I have provided
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I you with an opportunity to address these issues and
2 adequately defend your client I don't believe his

rights in any way have been abridged, interfered with
a or that his due process rights have been abridged or
5 interfered with. That any notice requirements that
6 arguably the benefit that appears to have developed
7 through the testimony can he addressed adequately by
8 your questions and the information that you've received
9 at this time, Is there another motion or issue that

I0 you have at this thne?
11      sx, S. GlYrlERRfiZ: Well, I thought i made a
12 motion, but I wasn't sure I was ctear that -- to
13 something 1 thought I heard the Court say suggesting
14 that we might be entitled to a hearing outside of the
15 presence of the jury.
16      THE COURT: That wil l  be granted.
t7      MS. GUT1ERREZ: Ms. Benaroya.
18      THE COURT: The Court -- the Court is gone to
19 seek to obtain Ms. Benaroya's appearance. 1 will
2o advise you when she will be available. The Court will
2 i make an attempt to contact her. If you may recall i
23 did mention to her that she should -
23      MS. GLITIERREZ: Yes.
24      THE COURT: Keep in contact with the Court.
25       MS,  (~UTIERREZ:  Yes ,
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I THE COURT: So. I'm gong to utilize that ~ [
2 her anquiescence that in the event the Court needed her
3 she would make --

MS. OUTIERREZ: She S an officer of the

5 Court, I can't imagine that she --
THE COURT:  Tha t ' s  oo lT~ t

7      MS OU't'IERREZ: Would not. Judge, in light
s of all that's happened I would ask for an order
9 forbidding ¢itber of the State's attorneys, any State's

 10 attorney from Baltimore City. any member of the police
11 departn~nt, any agent, anyone of their 19chair from
12 speaking to Ms. Banaroya about anything involved in
13 this case.

[14 In fact, I guess my request would be for an order
that she shouldn't speak to her at all. That she

16 convey no informat ion about what 's  occurred s ince she

17 is now to be a witness, you know all those sticky
iS issues she is still a potential sequestered witness and

I believe that they should inform that if there is a
20 legithnate reason that would require them to speak to
21 her then I would ask the Cottrt to require them to2 bring
22 that to the CELLO'S attention with notice to us and
23 then the Court can rule on sticky mess if it occurs.
24 But that absent that that no one speak to her about
Z5 anything that they don't cattse anyone alse to speak to
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i her and that she include them and all other members of
2 the State's Attorney's Office, whether or not they're
3 involved in this case. all members of the police
4 department and any other human being.
5 THE COURT: Well, I'm not going to order that
6 no one speak to her or any other human being, but I can
7 tell you Mr. Urick and Ms. Murphy, you are directed to
8 not to speak to Ms. Benaroya about this case. That in
9 the event she should call your office that you direct

IC her to contact me immediately and that you not direct

12 Ms, Benaroya about this ease or to anyway alert her
13 that the Court is seeking an inquiry with regard to
I,~ anything that she may have to say that would be

relevant to this proceeding.
16 i can not and I wilI not direct the police
17 department as such, but the Court will be very. very
18 concerned if I find that she has been addressed, talk
19 to or in~rvivwed with regard to any potential
z0 testimony that she may provide, i know that she still
21 is continuing to he counsel for Mr. Wilds and so to
22 that regard and in that regard I can not and will not
23 direct her. She is also an officer of the Court and
24 tberefom, I will not, can not direct her not to have
z5 contact with any polise depamnant, any other State's
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1 utilize the information and three, fashion questions
2 during your cross and in an attempt to get more
3 information and four, if necessary, call an additional
■t witness and have that additional witness provide you
5 with additional information. So, I believe that all of

THE COURT So. I'm gong to utilize that as
2 her acquiescence that in the event the Court needed her
3 she would make --
l

MS GUT1ERKEZ: She's an officer of the
5 Court, 1 can't imagine that she —THE COURT That's correct

MS GUTIERREZ. Would not. Judge, in light
8 of all that's happened I would ask for an order
9 forbidding either of the State's attorneys, any State's

10 attorney from Baltimore City, any member of the police
11 department, any agent, anyone of their behalf from
12 speaking to Ms. Benaroya about anything involved in
1 3 this case.

4

6 those items arc readily available to the Defense, I do
7 not find that in any way it interferes with your
8 client’s due process rights or in any way interferes

! 9 with his anility to have an effective and adequate
10 representation by his attorney on this issue or that
11 you have been in any way harmed by the delay in

12 receiving some bits and parts of that information.
1 3 That you still have the witness on the stand that he
14 still can be questioned, that the Court has given you
15 latitude in that regard as well as latitude at some
16 later point to view the tape which 1 have just directed
17 Ms. Connelly to get because I understand it is

IS available, that there's only one copy. I've also
19 directed Ms. Connelly to get a video machine for your
20 use and during the lunch and recess if you would like
21 to view that tape it will be available for you to do
22 that and after reviewing the tape if you feel that
23 there are some additional questions that the tape
24 triggers you are welcome to ask those questions.

But to the extent that I believe 1 have provided

6
7

In fact, 1 guess my request would be for an order
15 that she shouldn't speak to her ai all. That she
16 convey no information about what's occurred since she
17 is now to be a witness, you know all those sticky
18 issues she is still a potential sequestered witness and
19 I believe that they should inform that if there is a
20 legitimate reason that would require them to speak to
21 her then 1 would ask tlic Court to require them to bring

1 22 that to the Court's attention with notice to us and
23 then the Court can rule on sticky mess if it occurs.
24 But that absent that that no one speak to her about
25 anything that they don’t cause anyone else to speak to

14

25
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1 her and that she include them and all other members of
2 the State's Attorney's Office, whether or not they're
3 involved in this case, all members of the police
4 department and any other human being.

THE COURT: Well, I’m not going to order that
6 no one speak to her or any other human being, but I can
7 tell you Mr. Urick and Ms. Murphy, you are directed to
8 not to speak to Ms. Benaroya about this case. That in
9 the event she should call your office that you direct

10 her to contact me immediately and that you not direct
11 anyone on your behalf to have any conversations with
12 Ms. Benaroya about this case or to anyway alert her
13 that the Court is seeking an inquiry with regard to
14 anything that she may have to say that would be
15 relevant to this proceeding.
16 1 can not and 1 will not direct the police
P department as such, but the Court will be very, very
18 concerned if 1 find that she has been addressed, talk
19 to or interviewed with regard to any potential
20 testimony that she may provide. I know that she still
21 is continuing to be counsel for Mr. Wilds and so to
22 that regard and in that regard I can not and will not
23 direct her. She is also an officer of the Court and
24 therefore, I will not, can not direct her not to have
25 contact with any police department, any other State's

I you with an opportunity to address these issues and
2 adequately defend your client I don't believe his
3 rights in any way have been abridged, interfered with
4 or that his due process rights have been abridged or
5 interfered with. That any notice requirements that
6 arguably the benefit that appears to have developed
7 through the testimony can be addressed adequately by
8 your questions and the information that you've received
9 at this time. Is there another motion or issue that

5

10 you have at this time?
MS. GUTIERREZ: Well. I thought I made a

12 motion, but 1 wasn't sure 1 was clear that -- to
13 something 1 thought I heard the Court say suggesting
14 that we might be entitled to a hearing outside of the
15 presence of the jury.

THE COURT: That will be granted.
MS GUTIERREZ Ms. Benaroya.
THE COURT The Court -- the Court is gone to

19 seek to obtain Ms. Benaroya's appearance. I will
20 advise you when she will be available. The Court will
21 make an attempt to contact her. If you may recall I
22 did mention to her that she should -

MS. GUTIERREZ: Yes.
THE COURT: Keep in contact with the Court.
MS. GUTIERREZ: Yes.

II

16
17
18

23
24
25
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attorneys because for all I know she has other
appropriate business with them. But I thank that will
suffice in addressing the concerns of Ms. Guticm:z.
Any other matters before we bring the ju~ out?

MS. GLrnl/RREZ: Well Judge, --
THE COURT: Mr. Ufick.
MS. GUTIFRREZ: No. not on my list. 1 have

8 others. Although I would ask before continuing the
9 cross examination of Mr. Wilds an ability to review

I0 those note&

T H E  C O U R T  A b s o l u t e l y.  W h y  d o n  t  w e  d o

12 that. In fact, if we can have Mr, Wilds come in
13 because--

MR URICK: t have a eouole of motions if
15 Defense Counsel is finished with hers.
16      THE COURT: Very well. Before Mr. Wilds
I7 conies in.
18 MS GUTIERREZ: Finished them until 1 think
19 there 's some new ones.
20      THE COURT; I will hear from Mr. Urick.
21      MR. URICK: Your Honor, the first, well
22 they're both motions in limine. It struck me after the
23 fact that Ms. Gufierrez was asking questions of Mr.
24 Wilds about discussions be had with his attorney,
25 that's privileged information as the Court notes one
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I time, several times this morning.
2 I would ask that the Court direct Ms. Gutierrez
3 not to ask any questions of the witness as to any
 discussions he had with his attorney because that is
5 privileged information and it would be not -- he would

have an absolute privilege to keep that from being
7 revealed. The second motion in limine is that 1 would
8 move that she not be allowed to inquire any further
9 into his assistance of counsel and in support of that

tt~ motion in limine and i provided the Court today with
1 t Jeffrey Ebb versus State of Maryland. This is a
12 discretionary motion and it goes to admissibility of
13 evidence. Ms. Gutierrez is trying to inject an issue
14 before the jury that is not a jury question.
15      THE COURT: Which issue is that?
16      MR. URICK: His assistance of counsel. She's
17 trying to claim it as a benefit, it's noL it's a
18 fundamental fight. Because it's a fundameatul right --
19      THE COURT: DO you understand her argument?
20      MR. UR/CK: Yes I do. Your Honor.
21      THE COURT: And her argument as you see it
22 that his right to counsel?
23      MR. URICK; Sbe is trying to make thal a
24 quantifiable asset like it's a good. it's not. It's a
25 fundamental right. Because it's a fundamental right it

I is not a benefit.
2 THE COURT: He has a right to counsel,
3  co r rec t?
4       M R .  U R I C K :  Ye s .

5      THE COURT~ If someone paid for h~m to have
6 an attorney, would that he a benefit?
7       MR.  URICK:  I  be I i~e  tha t  probably wou ld  be .

8      THE COURT: If someone arranged for him to
9 have an atlomey that be might not ordinarily be able

10 to have, higher obtained. Would that be a benefit?
MR. UPdCK: The State has a duty to provide

i2 himan attorney.
[ 1 ]       T H E  C O U R T:  I  d i d n ' t  a s k  y o u  t h a t .  I  & ~ k e d
i14 you whether or not it would be a benefit? "

MR. UPJCK: I believe it would be a
16 fundamental right, it would not be a benefit.
17      THE COURT: YOU work for an employer and the
18 employer said, oh, by the way if you get in trouble
19 1'11 pay for your lawyer, is that a benefit? It's a
20 benefit. You work for a drug dealer and he says. oh.

by the way if you get in any trouble I have a lawyer,
is that a benefit? It's a benefit, it's a benefit.
Now w¢ don't know whether or not be accepted or
rejected any lawyer that you offered him or anyone on
behalf of the State offered him. He, like anyone has a
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t right to object.
2 If you have an insurance company, you're in a car
3 accident, you can take the lawyer that goes with the
4 insurance company or you can say. that's okay, I'll get
5 my own. If you work for a drug dealer and he says 1'11
6 give you a lawyer if you get in trouble, you can always

say, that's okay 1 don't want him and if the State
8 offers you an attorney you can always say. that's okay,
9 I'll get someone else because the fight is the

10 Defendant's right. As you said, but the benefit is
It still one which counsel could argue existed. Whether a
12 jury, a finder of fact believes in fact he benefited,
13 whether the finder of fact believes that if effects his
14 credibility is an argument that Ms. Gutierrez will have
15 and i do find that axgaably it could be perceived as a
16 benefit, could be.
17 I don't find thet the State did anything in error
L8 in not disclosing it because I think the State honestly

I t~; and with good faith did not perceive it as a benefit.
20 However. it is now been disclosed to the Defense and
21 the way in which it happened, the circumstances under
22 which it happened is still kind of foggy and unclear.
23 hut as it is foggy and unclear the Defense is always
24 able to talce facts that arc foggy and unclear and argue
25 to a jut/and so, as I said before the Defense will
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I attorneys because for all I know she has other
2 appropriate business with them. But 1 think that will
3 suffice in addressing the concerns of Ms. Gutierrez.
4 Any other matters before we bring the jury out?

MS. GUTIERREZ: Well Judge. -
THE COURT: Mr. Urick.

1 is not a benefit.
THE COURT: He has a right to counsel.2

3 correct?
MR URICK: Yes
THE COURT: If someone paid for him to have

6 an attorney, would that be a benefit?
MR. URICK. I believe that probably would be.
THE COURT: If someone arranged for him to

9 have an attorney that he might not ordinarily be able
10 to have, higher obtained. Would that be a benefit?

MR. URICK: The State has a duty to provide
j 12 him an attorney.

THE COURT- I didn't ask you that. 1 asked
14 you whether or not it would be a benefit? '

MR. URICK: I believe it would be a
16 fundamental right, it would not be a benefit.

THE COURT: You work for an employer and the
18 employer said, oh, by the way if you get in trouble
19 I'll pay for your lawyer, is that a benefit? It's a
20 benefit. You work for a drug dealer and he says. oh.
21 by the way if you get in any trouble 1 have a lawyer,
22 is that a benefit? It's a benefit, it’s a benefit.
23 Now we don't know whether or not he accepted or
24 rejected any lawyer that you offered him or anyone on
25 behalf of the State offered him. He. like anyone has a

4

5 5
6

MS. GUTIERREZ: No. not on my list. I have
8 others. Although I would ask before continuing the
9 cross examination of Mr. Wilds an ability to review

10 those notes.

7 7
8

THE COURT Absolutely. Why don't we do
12 that. In fact, if we can have Mr. Wilds come in

13 because --

11 II

13
MR. URICK: I have a couple of motions if

13 Defense Counsel is finished with hers.
14 I

15
THE COURT: Very well. Before Mr. Wilds16

17 comes in. 17
MS GUTIERREZ: Finished them until I think

19 there's some new ones.
THE COURT 1 will hear from Mr. Urick.
MR. URICK: Your Honor, the first, well

22 they're both motions in limine. It struck me after the
23 fact that Ms. Gutierrez was asking questions of Mr.
24 Wilds about discussions he had with his attorney.
25 that's privileged information as the Court notes one

18

20
21
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I right to object.
2 If you have an insurance company, you're in a car
3 accident, you can take the lawyer that goes with the
4 insurance company or you can say. that’s okay. I'll get
5 my own. If you work for a drug dealer and he says I'll

I 6 give you a lawyer if you get in trouble, you can always
7 say. that's okay I don't want him and if the State
8 offers you an attorney you can always say, that's okay,
9 I'll get someone else because the right is the

10 Defendant's right. As you said, but the benefit is
11 still one which counsel could argue existed. Whether a
12 jury, a finder of fact believes in fact he benefited,
13 whether the finder of fact believes that if effects his

1 time, several times this morning.
2 1 would ask that the Court direct Ms. Gutierrez
3 not to ask any questions of the witness as to any
4 discussions he had with his attorney because that is
5 privileged information and it would be not -- he would
6 have an absolute privilege to keep that from being
7 revealed. The second motion in limine is that I would
8 move that she not be allowed to inquire any further
9 into his assistance of counsel and in support of that

10 motion in limine and I provided the Court today with
1 1 Jeffrey Ebb versus State of Maryland. This is a
12 discretionary motion and it goes to admissibility of
13 evidence. Ms. Gutierrez is trying to inject an issue
14 before the jury that is not a jury question.

THE COURT: Which issue is that?
MR. URICK: His assistance of counsel. She's

17 trying to claim it as a benefit, it's not it's a
18 fundamental right. Because it's a fundamental right --

THE COURT: Do you understand her argument?
MR. URICK: Yes 1 do. Your Honor.
THE COURT: And her argument as you sec it

22 that his right to counsel?
MR. URICK: She is trying to make that a

24 quantifiable asset like it's a good, it's not. It's a
25 fundamental right. Because it's a fundamental right it

14 credibility is an argument that Ms. Gutierrez will have
15 and I do find that arguably it could be perceived as a
16 benefit, could be.
17 1 don't find that the State did anything in error
18 in not disclosing it because I think the State honestly
19 and with good faith did not perceive it as a benefit.
20 However, it is now been disclosed to the Defense and
21 the way in which it happened, the circumstances under
22 which it happened is still kind of foggy and unclear.
23 but as it is foggy and unclear the Defense is always
24 able to take facts that are foggy and unclear and argue
25 to a jury and so. as I said before the Defense will

15
16

19
20
21

23
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Your motion to limit or remove thatI have latitude, denied. Any other motion n im/ne that

2 oppormnity is
2 you have?
4      MR UmCK: What was the Court's ruling on my
S first motion?

THE COURT: The motion to allow Ms GuUerrez
7 or to allow her to say that the providing of an
8 attorney is not a benefit Is ~med.

MR URICK AS to asking questions concerning
lo discussions between Mr. Wilds and his attorr, ey.
I I       THE COURT: Mr. Wilds has a right not. a
12 privilege not to discuss or invoke his privilege not to
13 discuss with us what he may have discussed with his

114 atlorney. If he chooses to revoke that right that is
115 Ks righ~ to either revoke or to waive.

So. to the extent that Counsel asks a question
that generates thai right I will remind the witness
that he has that right, but if he chooses to waive il
and tell us all about the conversations he had with his
attorney, he is well within his right to do so and that
certainly would effect whether or not Ms. Benaroya then
has a fight to claim privilege becau~ if he waives
his right and allows her to testify she certainly can
do so. But that is his right to invoke and I am not

25 going to in any way interfere with his right to invoke
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I that privilege just like I won't interfere with his

right to choose his own lawyer.
3 Whether she's provided by you, by someone down
4 this block, by Iris mother, by the Public Defender, by
5 the State or anyone else, that is his right to chaose

that attorney and if he thinks adequate that he had
7 five minutes to talk to her. ten minutes to talk to
8 her, two days, three weeks or a year, that again is his
9 right to make that choice to elect his attorney however

Io it is provided. Anything else?
I 1 MR. URICK: No, thank you.

12 T[-IE COURT: Anything else, Ms. Gutier~z?
J 3 MS OUTIERILEZ: In light of that motion
14 Judge. then I would ask for an order precluding any
,5 discussion -- l know there's been a standing one, but
16 just in abundance of caution, that there be no attempt
17 by the State's attorneys or by anyone on their behalf
18 or at the direction to speak to Mr. Wilds at all about
19 any of this.

THE COURT: That is a standing order and I
z t will reiterate that order and to the extent that we
12 will be escorting him of sorts and keeping hma confined
23 1 think that will address your concerns. Ms. Gutierrez.
24 When I say confined 1 don't mean in custody, but just
25 to make sure that he goes where he's suppose lo go and

13
1 4

15

i 8
19
20
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1 does riot have contact with people he s not suppose to
2 have contact with.
3 So, we will do that in abundance of caution at
4 this particular stage as well as reminding him that he
5 is -- and I would note as we departed yesterday he in

ifact, stated my own rule back to me. That he should
not have conversations with anyone. I mean, he
basically said that back to me so I know he
understands. Anything further from the State

1 0 M R  U R I C K :  N O .  t h a n k  y o u .

I I T H E  C O U R T :  A n y t h i n g  f u r t h e r  f r o m  t h e

12 Defense?
MS, OUTIERREZ: No, Judge.
THE COURT: All right. Now, may we bnng out

Mr. Wilds first. I'm going to ask the assistance of
the Deputy Sheriff to ask Mr. Wilds -- he's seated, i
believe in the hallway there, gather thin. black young
man about six feet or so. Ask him to step in and then
1'11 have the jurors come in. Mr. Wilds, please
have a seat, please have a seat. The Court needs to

21 discuss a matter with you. Its been brought to my
22 attention that you've had contact with my jurors. I've
23 instructed you not to have contact. In fact, i've
24 instructed all witnesses not to have contact with the
25 jurors and 1 told the jurors not to have contact with

Page 60
I anyone. The attorneys have been told not to have
2 contact and the scenario I give is if you see the
3 jurors in the elevator or you see them in the hallway,
4 go the other way. If you see them don't speak to them
5 and if necessary look at the ceiling or look at the
6 floor and go in the opposite direction. You remember
7 me saying that, right'?
8      MR. WILDS: Yes, Your Honor. 1 apologize. I
9 didnh notice. I stepped out, I pulled a cigarette

10 from my pocket. I seen someone smoking, I asked them
I I for a light, as soon as I noticed it was fix:m I turned
12 the other direction.
13 THE COURT: Well, evidently you've done that
1 4  l v r i o ~  n O W .

15       MR. WILDS: Twice?
116      THE COURT: Yes. And I'm going to direct you
117 now that you're going to have to get your own
18 cigarett~ and your own matches.
19      MR. WILDS: That's fine.
20      THE COURT: Because l'm concerned that you're
21 having contact with my jurors.
22      MR. WILDS: That's fine.
23      Tile COURT: And to ensure that you don't do
14 that you will find that you're going to be escorted in
25 and out of the courta'oom, asked to sit in a particular
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1 does not have contact with people he's not suppose to
2 have contact with.
3 So, we will do that in abundance of caution at

1 have latitude. Your motion to limit or remove that
2 opportunity is denied. Any other motion in limine that
3 you have?

MR URICK: What was the Court's ruling on my 4 this particular stage as well as reminding him that he |
5 is -- and I would note as we departed yesterday he in

6 fact, stated my own rule back to me. That he should
7 not have conversations with anyone. I mean, he
8 basically said that back to me so 1 know he
9 understands. Anything further from the State

MR URICK: No. thank you.
THE COURT: Anything further from the

4

3 first motion?
THE COURT: The motion to allow Ms Gutierrez

? or to allow her to say that the providing of an
8 attorney is not a benefit is denied.

MR URICK As to asking questions concerning
10 discussions between Mr. Wilds and his attorney.

THE COURT: Mr. Wilds has a right not. a
12 privilege not to discuss or invoke his privilege not to
13 discuss with us what he may have discussed with his
14 attorney. If he chooses to invoke that right that is
15 his right to cither invoke or to waive.
16 So, to the extent that Counsel asks a question
17 that generates that right I will remind the witness
18 that he has that right, but if he chooses to waive it
19 and tell us all about tlic conversations he had with his
20 attorney, he is well within his right to do so and that
21 certainly would effect whether or not Ms. Benaroya then
22 has a right to claim privilege because if he waives
23 his right and allows her to testify she certainly can
24 do so. But that is his right to invoke and 1 am not
25 going to in any way interfere with his right to invoke

6

9
10

II II
12 Defense?

MS. GUTIERREZ: No. Judge.
THE COURT: All right. Now, may we bring out

15 Mr. Wilds first. I'm going to ask the assistance ot
| IS the Deputy Sheriff to ask Mr. Wilds - he's sealed, i
17 believe in the hallway there. Rather thin, black young
18 man about six feet or so. Ask him to step in and then
19 I’ll have the jurors come in. MT. Wilds, please
20 have a scat, please have a seat. The Court needs to
21 discuss a matter with you. Its been brought to my
22 attention that you've had contact with my jurors. I've
23 instructed you not to have contact. In fact. I've
24 instructed all witnesses not to have contact with the
25 jurors and 1 told the jurors not to have contact with

13
14
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1 that privilege just like I won't interfere with his
2 right to choose his own lawyer.

Whether she's provided by you, by someone down
4 this block, by his mother, by the Public Defender, by
5 the State or anyone else, that is his right to choose
fi that attorney and if he thinks adequate that he had
7 five minutes to talk to her. ten minutes to talk to

1 anyone. The attorneys have been told not to have
2 contact and the scenario 1 give is if you see the
3 jurors in the elevator or you see them in the hallway,
4 go the other way. If you see them don't speak to them
5 and if necessary look at the ceiling or look at the
6 floor and go in the opposite direction. You remember
7 ine saying that, right?

3

8 her, two days, three weeks or a year, that again is his
9 right to make that choice to elect his attorney however

l!) it is provided. Anything else?
MR. URICK: No, thank you.
THE COURT: Anything else. Ms. Gutierrez?
MS GUTIERREZ In light of that motion

14 Judge, then I would ask for an order precluding any
15 discussion -- 1 know there's been a standing one. but
16 just in abundance of caution, that there be no attempt 16
17 by the State's attorneys or by anyone on their behalf
18 or at the direction to speak to Mr. Wilds at all about
19 any of this.

MR. WILDS: Yes, Your Honor. I apologize. I
9 didn't notice. I stepped out, 1 pulled a cigarette

! 10 from my pocket. 1 seen someone smoking, I asked them
II for a light, as soon as 1 noticed it was them 1 turned
12 the other direction.

8

11
12

THE COURT: Well, evidently you've done that1313
14 twice now.

MR. WILDS: Twice?
THE COURT. Yes. And I'm going to direct you

17 now that you're going to have to get your own
18 cigarettes and your own matches.

MR WILDS: That's fine.
THE COURT: Because I'm concerned that you're

21 having contact with my jurors.
MR WILDS That's fine.
THE COURT. And to ensure that you don’t do

24 that you will find that you're going to be escorted in
25 and out of the courtroom, asked to sit in a particular

15

19
THE COURT That is a standing order and I

21 will reiterate that order and to the extent that we
2020

22 will be escorting him of sorts and keeping him confined
23 I think that will address your concerns. Ms. Gutierrez.
24 When I say confined 1 don't mean in custody, but just
25 to make sure that he goes where he's suppose to go and

22
23
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I place. Dunng the lunch and recess I'd ask that you
2 gel your ox~m matches so that we don t have any
3 possibility that you'll be asking for or gaining

 4 assistance from our jarors to do anything. Do you
5 u~derstand?
6       M R  W I L D S :  Ye s ,  Yo u r  H o n o r.  [  apo log ize .
7      THE COURT: Now if I find that you have
8 contact w~th my jurors again you will be in direct
9 contempt of this Court. Do you understand?

10 MR, WILDS: Yes.  ma'am.
t i THE COURT: All right. Now. you do not want
12 to do that.
13 MR. WILDS: NO. ma'am.
14 THE COURT: Because then I  must have to
15 fashion a mrm:dy as to what to do with you.
16 MR. WILDS: Yes, ma'am.
17 THE COURT: Do you understand?
18 MR. WILDS: Yes,  ma~am.
19     THE COURT: All right. Now. l'm going to ask
20 that the jurors come in. if I could have my -- Deputy.

121 if you could go across the hall and ask the jurors to
re tu rn  to  Cour t .

(The jury returned to the courtroom.)
THE COURT: AS they're coming in Mr. Wilds.

let me also let you know that just in case there's some
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I confusion, you are a witness on the stand so you can't
2 discuss your testimony with the State and the Defense.
3 the attorneys until you are off the stand. Do you
4 understand what I'm saying'? And I don't mean on a
5 daily basis, 1 mean until your testimony is completely
6 finished, do you understand?

MR. WILDS: Yes,  maJarn.
8 THE COURT: Very well. Yes.

MR UPdCK: May Counsel approach'?
10 THE COURT: Yes.

(Counsel and Defendant approached the bench
12 and following ensued:)
13      THE COURT: Mr. Clerk. can you put this in
14 the file. put this in the file as well. Yes.
15 MR. URICK: ljust wanted to request that
16 we'd be giving an order that we have access to the tape
17 ag well since we're not present at that --
I  8      THE COURT: The p[ayiag of the tape, you
19 mean'?

20 MR. URICK: NO, be able to get cur own copy.
THE COURT: First of all. I'm not giving free

access. Its not gums to he a tape that's floating
around.        MS. GUTIERREZ: Right.

THE COURT: I'm gerling a video machine
brought in her at lunch time.
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MS. OtmERREZ. Oh, brought in here,

2 THE COURT:  Ye~h .
3 MS. ODTIERREZ Because I'm wdling--
4 THE COURT: If you want to --
5 MS. GUTIERREZ: On the second floor I'm
6 willing to go if that's easier rather than --
7      THE COURT: We can do that -- w¢ can do that
s as well. We can do that as well.
9 MS. OUTII~RREZ: Because that's easy so tI

10 remains in the control of MS. Sheldon. You know ~t~s -
[11 "
]12 THE COURT: But the vmwing room ~s not
it3 available.
14        MS.  GL IT IERREZ:  Oh .
1.5 THE COURT: That's what I was told The tape
16 is available but the viewing room is not so that's why
17 1 went to gel the tape.
18 MS. GUTIEP.REZ: Okay.
19 THE COURT: We have a roll ing machine.
2 0 MS. GUTIERREZ: Right .

21        THE COURT:  Wh ich  we  can  ro l l  i n  he re  - -
22       MS,  GUq ' tERREZ:  Tha t ' s  fine ,

123 THE COURT:  P lug  i t  i n  and  you  can  s i t  and
watch i t .

MS.  OUTIERKUZ;  Tha t ' s  fine .  And  i n  f ac t  I
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I was unusually going to =k the Court if you'd leave
2 your courtroom open because I would like to use --
3 THE COURT: See, but then we've got evidence.
4 MS. OUTIERREZ: Oh.

: 5 THE COURT: In here.
6 MS OUTIERREZ: Okay.
7 THE COURT: And that's the problem because 1
8 have to lock away everything because we usually don't -
9 - we got the tape? Do we have the rolling machine, the

10 video? Very well. Okay. All right. Anything else?
l ]       MR.  URICK:  NO,  thank you.
12 (Cot.Ln~l and Defendant returned to the wial
13 tables and the following ensued:)
14 THE COURT: Ladies and gentlemen, 1 welcome
15 you hack to part nine. We're going to continue with
16 the testimony. As we begin l just want to let you know
I7 thin again, we're trying very hard to keep to out
18 schedule. As we go off the schedule just know that the
]9 Court is trying very hard to stay with it, but
2o sometimes other matters dictate that we deal with them
21 befo1~ you can come back to the courtroom. At this
22 time Mr. Wilds, I need you to raise your right hand
23 again. It's a new day. new tape. why don't we swear
24 you in again.
25
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I place. During the lunch and recess I'd ask that you
2 get your own matches so that we don't have any
3 possibility that you'll be asking for or gaining
4 assistance from our jurors to do anything. Do you
5 understand?

MS. GUTIERREZ: Oh, brought in here.
THE COURT: Yeah.
MS. GUTIERREZ Because I'm willing --
THE COURT If you want to --
MS. GUTIERREZ: On the second floor I'm

6 willing to go if that's easier rather than --
THE COURT We can do that — we can do that

| 8 as well. We can do that as well.
MS. GUTIERREZ: Because that's easy so it

| to remains in the control of Ms. Sheldon. You know it s -

1
2
3
4

5
MR WILDS: Yes, Your Honor. I apologize.
THE COURT: Now if I find that you have

8 contact with my jurors again you will be in direct
9 contempt of this Court. Do you understand?

MR. WILDS: Yes, ma'am

6
7 7

I »
II]

THE COURT: All right. Now. you do not want 111 -
1212 to do that. THE COURT: But the viewing room is not
13 available.MR. WILDS: No. ma'am.

THE COURT: Because then 1 must have to
15 fashion a remedy as to what to do with you.

MR WILDS: Yes, ma'am.
THE COURT- Do you understand?
MR. WILDS: Yes, ma'am.
THE COURT All right. Now. I'm going to ask

20 that the jurors come in. If I could have my -- Deputy,
21 if you could go across the hall and ask the jurors to
22 return to Court.

(The jury returned to the courtroom.)
THE COURT. As they're coming in Mr. Wilds,

25 let me also let you know that just in case there's some

13
MS. GUTIERREZ: Oh.
THE COURT That's what I was told The tape

16 is available but the viewing room is not so that's why
17 1 went to get the tape.

MS, GUTIERREZ: Okay.
THE COURT We have a rolling machine.
MS GUTIERREZ: Right.
THE COURT Which we can roll in here ~
MS. GUTIERREZ: That's fine.

14 14
15

16
17
18 18
19 19

20
21
22

1 23 THE COURT Plug it in and you can sit and23
24 watch it.24

MS. GUTIERREZ: That's fine. And in fact I25
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1 confusion, you are a witness on the stand so you can’t
2 discuss your testimony with the State and the Defense.
3 the attorneys until you are off the stand. Do you
4 understand what I'm saying? And 1 don't mean on a
5 daily basis, I mean until your testimony is completely
6 finished, do you understand?

MR WILDS: Yes, ma'am.
THE COURT Very well. Yes.
MR URICK May Counsel approach?
THE COURT Yes.
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I was unusually going to ask the Court if you’d leave
2 your courtroom open because I would like to use -•

THE COURT: See, but then we've got evidence.
MS GUTIERREZ: Oh.

3
4

THE COURT: Inhere.
MS GUTIERREZ: Okay.
THE COURT And that's the problem because I

8 have to lock away everything because we usually don't -
9 - we got the tape? Do we have the rolling machine, the

111 video? Very well. Okay. All right. Anything else?
MR. URICK: No. thank you.
(Counsel and Defendant returned to the trial

13 tables and the following ensued:)
THE COURT: Ladies and gentlemen, I welcome

15 you back to part nine. We're going to continue with
16 the testimony. As we begin I just want to let you know-
17 that again, we re trying very hard to keep to out
18 schedule. As we go off the schedule just know that the
19 Court is trying very hard to stay with it, but
20 sometimes other matters dictate that we deal with them
21 before you can come back to the courtroom. At this
22 time Mr. Wilds, 1 need you to raise your right hand
23 again. It's a new day, new tape, why don't we swear
24 you in again.

5
6

7 7
8
9

10
(Counsel and Defendant approached the bench

12 and following ensued:)
THE COURT: Mr. Clerk, can you put this in

14 the file, put this in the file as well. Yes.
MR URICK: l just wanted to request that

16 we'd be giving an order that wc have access to the tape
17 as well since we're not present at that --

THE COURT: The playing of the tape, you

11 II
12

13
14

15

18
19 mean?

MR. URICK: No. be able to get our own copy.
THE COURT: First of all. I'm not giving free

22 access. Its not going to be a tape that's floating
MS. GUTIERREZ: Right.

THE COURT: I'm getting a video machine
25 brought in her at lunch time.

20
21

23 around.
24

21
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I  I JAY WILDS.

... a witness produced on behalf of the State, having
3 already bnen duly sworn, testified as follows:

THE CLERK: YOU may be seated. Please state
your name and add.tess for the record.

MR.  WILDS:  Jay  W,  Wi lds .  4  Ruper t  Cour t .

7 Apamnent E. Catonsville, Maryland.
THE CLERK: Thank you.

9 THE COURT: We were continuing with the cross
l0 exarmnadon of Ms. Gutierrez or by Ms. Gutierrez. t I0
I [ CROSS EXAMINATION 11
2 BY MS. GUTIERREZ: ] 2

13 Q Mr. Wilds, so we can clear up some things 13
la that we were lalking about yesterday, we went through a 14
15 l is t ,  awboe stof thmgswt~reyoulodthepoiee 15
16 on any given occasion changed, chd we not'? 16
17 MR WILDS 1 7
18 A Not any given occasion, but yes, some. IS
19 Q The answer to the question is yes it changed? 19
z¢ A Then my ~swer is no, 20
Z l Q Well, sir you recall that on that list tbr 21
22 instance whether you mentioned your good friend, Jen 22
23 Pusareri, right? 2 3
2 4 A Ye S ,  m a ' a m . 2 4
25 Q And at first you lied by omitting her name, 25
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1 right?
2     A Yes, ma'am.

Q Tiaat she was even there or that you even
4 spoke to her, correct?
5 A Y~, ms'ran.
6 Q You lled about thai at firsL righl?
7 A Yes) lna+~ll.
g Q And lutes- you addled her name. did you not ?
9 A Yes, ins'am.

10 Q Not only about whether or not she was there
I 1 and whether or not you spoke to her, you lied as to
12 wherl you spoke to her, did you not'?
13     A NO~ nla 'a ln.
t4 Q Well Mr. Wilds, when you first *poke to the
t5 police you didn't txx.ntthn her at all, right?
t 6  A  C o r r e c t
t7 Q And when you first spoke to the police you
18 told them thai on the ]3th was Ihe very first lime that
19 you knew anything about what might happen to Hue Min
20 Lee. right?
2 1 A Cor rec t .
2 2 Q Okay.  And later  - -  and you didn' t  ment ion

23 Jen Pusateri. right?
2 4     A  C o r r e c t
25 Q So you never mentioned that you told Ien

i Fusa~'i about anyflfing, right?
2  A  C o r r e c t .
3 Q So you liad about whether or no) she was
4 there, fight?
5  A  Y e s .
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6 Q And you lied about whether or not somebooy
7 else knew ahead of time that Hue Min Lee was going to
8 be killed by Mr. Syed~ right?
9 A 1 dldn't know if anyone knew ahead of tirae.

Q Well sir, you've told us that on the I3th you
knew ahead of time that Adnan was going to kill Hae,
did you not?

A 1 did not tell you anything on the ]3th.
Q No, sir. Onthe 13th. January 13th. you've

testified about this, have you not?
A Yes+ ma¢aHl.
Q You've given all the statements you've told

us abouL right?
A Ye s ,  m a ' a m .

Q And you've testified in a prior proceeding,
right?

a Right?
MR. URICK: Object ion.

THE COURT: Sustained.
BY MS. GUTIERREZ:
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1 Q All right_ Mr. Wilds, you've tolddiisjury
2 on Friday, six days ago that Adnan told you before he
3 did it that he was going to kill his girlfriend, right?
4       M R  W I L D S :

A Ye s ,  m a ' a r o .
6 Q Now, on another occasion you said that he
7 told you on the 12th, right?
8     A Yes,  ma'am.
9 Q All r ight. Now, so prior to talking to this

10 jury six days ago you lied about that, did you not'?
11     A Towhom? l 'mson2 .
1 2  Q  To  anyone .

I 3      M R ,  U R I C K :  O b j e c t i o n .

1 4       T H E  C O U R T:  S u s t a i n e d .

15        BY MS.  GUTI~RREZ:

1 6 Q Sir, would you agree that telling someone
17 that something oeeu.rred one day and then later telling
18 them that it occurred another day is not telling them
19 the same thing.
2 0       M R .  W I L D S :

2 1  A  Y e s ,
22 Q Is that correct? The events about which
23 you've testified only neeurred one time, right?
2 4  A  C o F r e e t .
25 O ~'s not a whole bunch of times where an

Page 65 - Page 6g

Condensclt! ™

Page 65 Page 67
i Pusateri about anything, right?
2 A Correct.
3 Q So you lied about whether or not she was
a there, right?
S A Yes.

JAY WILDS.
2 a witness produced on behalf of the State, having
3 already been duly sworn, testified as follows:

THE CLERK You may be seated. Please state
5 your name and address for the record.

MR. WILDS: Jay W. Wilds. 4 Rupert Court.
7 Apartment E. Catonsville, Maryland.

THE CLERK: Thank you.
THE COURT We were continuing with the cross j 9

to examination of Ms. Gutierrez or by Ms. Gutierrez.
CROSS EXAMINATION

1

4
..

6 Q And you lied about whether or not somebody
7 else knew ahead of time that Hae Min Lee was going to
8 be killed by Mr. Syed, right?

A 1 didn't know if anyone knew ahead of time.
10 Q Well sir, you've told us that on the 13th you
11 knew ahead of time that Adnan was going to kill Hac. '
12 did you not?
13 A I did not tell you anything on the 13th.
H Q No, sir. On the 13th. January 13th. you've
15 testified about this, have you not?
16 A Yes, ma'am.
17 Q You've given all the statements you've told
18 us about, right?
19 A Yes, ma'am.
20 Q And you've testified in a prior proceeding,
21 right?

6

8
9

i

It
BY MS. GUTIERREZ

13 Q Mr. Wilds, so we can clear up some things
H that we were talking about yesterday, we went through a
15 list, a whole list of things wiiere you told the police
16 on any given occasion changed, did we not?

MR WILDS
18 A Not any given occasion, but yes. some.
19 Q The answer to the question is yes it changed?
20 A Then my answer is no.
21 Q Well, sir you recall that on that list for
22 instance whether you mentioned your good friend, Jen
23 Pusateri, right?
24 A Yes, ma'am.
25 0 And at first you lied by omitting her name,

12

17

A Right?
MR. URICK: Objection.
THE COURT: Sustained.

22
23
24
25 BY MS. GUTIERREZ.
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Q All right. Mr. Wilds, you've told this jury
2 on Friday, six days ago that Adnan told you before he
3 did it that he was going to kill his girlfriend, right?

I right?
2 A Yes, ma'am.
3 0 That she was even there or that you even
4 spoke to her. correct?
5 A Yes, ma'am.
6 Q You lied about that at first, right'*
7 A Yes, ma'am.
8 Q And later you added her name, did you not?
9 A Yes, ma’am.

10 Q Not only about whether or not she was there
1 1 and whether or not you spoke to her, you lied as to
12 when you spoke to her, did you not?
13 A No, ma'am.
14 Q Well Mr. Wilds, when you first spoke to the
15 police you didn't mention her at all, right?
16 A Correct
17 Q And when you first spoke to the police you
18 told them that on the 13th was the very first time that
19 you knew anything about whai might happen to Hae Mm
20 Lee, right?
21 A Correct.
22 Q Okay. And later- and you didn't mention
23 Jen Pusateri, right?
24 A Correct.
25 Q So you never mentioned that you told Jen

1

MR WILDS:
5 A Yes, ma'am.
6 Q Now, on another occasion you said that he
7 told you on the 12th, right?
8 A Yes, ma'am.
9 Q All right. Now, so prior to talking to this

10 jury six days ago you lied about that, did you not?
11 A To whom? I'm sorry.
12 Q To anyone.

MR URICK: Objection.
THE COURT: Sustained.
BY MS. GUTIERREZ:

16 Q Sir, would you agree that telling someone
17 that something occurred one day and then later telling
18 them that it occurred another day is not telling them
19 the same thing.

MR. WILDS:
21 A Yes.
22 Q Is that correct? The events about which
23 you've testified only occurred one tune, right?
24 A Correct.

1 25 Q There's not a whole bunch of times where an

4

13
14
15

20
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1 acquaintance of yottrs have said to you, oh bythe way
2 this afternoon I'm going to kill my girlfriend she
3 really pisses n'~ off?.
4     A INTO, ms+&m.

Page 71

Q That this is the only occasion, right?
6      A Yes ,  maPam.

Q And you told the jury that you learned about
~t from Adrian Syed that day, the 13th. right?

A YgS+  i l i a ' am.

Q But previously you've told, specifically you
told the police that it occurred on the 12th. did you
not'?

A  Y ~ .  m a r a m

l  Q  So  on  the  15 th  you  ac tuagy  to td  t hem tha t

2 you knew a whole day ahead of time that Adrian was going
3 to k i l l  g i r l f r iend,  fight?
4  A T h e  p r e v i o u s  e v e n i n g ,  y e s

Pardon.
prevlou.g evening he had gpok~ to i't~

l can't hear you, sir
NO
NOW, please repeat what you said.
The previous evening he had spoke to me.
The previous evening meaning the 12th, righI?
Yes.
And you would agree mr, that the 12th and

Q And that was a lie, was it not?
A Yes ,  ma 'am.

1 6  Q At least one of tl~ stories is a lie, isn't
J7 it?

t 8 A Yess I'11a~£t711.
I9 Q And on another occasion you told them, well
20 the conversations i had with Adnan Syed, they occurred
21 four or five days earher, right?
22      A YeS,  l I l a ' am.
23 Q And let me make sure because now there are

new interviews. Your first, your very first interview
25 occurred at a time when there was no tape recording,
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i right?
2 A Yes ,  i uaqam.
3 Q On -- in the middle of the night on the 28th,
,; right?
5      A Ye s ,  i l i a ' a m ,

Q And during a time when both detectives asked
7 you some of the same questions they asked you later,
8 right?
9      A Ye s ,  m a ' a m .

to Q And during the time they took notes, right?

14 the t3di  are two ent i re ly d i ff~t  days,  r ight?
1 5  A Ye s .
16 Q Now, so on the ISth of March you told
17 Detectives MeGilvary and Ritz white the tape was
18 running that Adrian gave you a whole days notice saying
19 he was going to kill that bitch?
20    A No, ma'am.

Q No Now sir, do yOU recall -- you did s'peak
22 to them, did you not?
2 3      A Ye s ,  m a ' a m

24 Q And they asked you these qcestions, did they

11    A Yes, ma'am.
12 Q Okay. And on that occasion did you tell them
13 it occurred on the 13th?
14     A No,  ma'am.
15 Q Then your second interview after the tape
16 recorder got turned on did you tell them it occurred on
17 the 13th?

A No, ma'am.
19 Q And on the 15th of Mareh did you tell them it
2o occurred on the 13th?
21 A 1 believe so.
!2 Q Well sir, do you recall that actually on the
z3 lSth of March you told them that Adnan told you that 1~
!4 was going to kill that bitch?
25 A Yes.  l  remember.

Page 72
A Yes, ma'am.

2 Q And you recall telling them that Adnan told
3 you the reason that he was going to kill her was
4 because she had just broken ~p with him'?
5 A Yes, ma'am.
6 O And by just he mean right before then, right?
7 A Maybe a week prior, yes.
8 Q Okay. Aweekor so hefore the 13thof
9 January, is that right?

1 0     A Ye s ,  m a ' a r d .
I 1 Q Thal was the mason that Adnan gave you for
12 why it was he was going to kill her'?
1 3      A Ye s ,  m a t a m .

14 Q And when he used the words that bitch you
knew who he meant, right?

16     A Yes+ maPakm.
L7 Q And when he told you that on the 12th the
18 polio: -- on the 12th of January the polio: when you
19 told them that on the 15th of March asked you, Jay, why
20 didn't you do something, didn't they?

A Y~S+ ma~am.
Q And why didn't you give Hae a heads up,

right?
2+    A Yes, ma'am.
25 Q Why didn't you call the police, right'?
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I acquaintance of yours have said to you. oh by the way
2 this afternoon I'm going to kill my girlfriend she
3 really pisses me off?
4 A No. ma'am.
5 Q That this is the only occasion, right ?
6 A Yes. ma'am.
t Q And you told the jury that you learned about
8 it from Adnan Syed that day, the 13th. right?
9 A Yes. ma'am.

10 Q But previously you've told, specifically you
1 1 told the police that it occurred on the 12th. did you
12 not?

Page 71
Q So on the 15th you actually told them that

2 you knew a whole day ahead of time that Adnan was going
3 to kill girlfriend, right?

A The previous evening, yes
Q Pardon.
A The previous evening he had spoke to me
Q ! can't hear you. sir

A No.

1

4

I 5
6
7

H
9 Q Now, please repeat what you said.

10 A The previous evening he had spoke to me.
11 Q The previous evening meaning the 1 2th. right9
12 A Yes.
13 Q And you would agree sir, that the 12th and
14 the 13th are two entirely different days, right?
15 A Yes.
16 Q Now, so on the 1 5th of March you told
17 Detectives McGilvary and Rit7 while the tape was
18 running that Adnan gave you a whole days notice saying
19 he was going to kill that bitch?
20 A No, ma'am.
21 Q No Now sir, do you recall -- you did speak
22 to them, did you not?
23 A Yes, ma'am
24 Q And they asked you these questions, did they
25 not?

A Yes. ma'am
Q And that was a lie. was it not?
A Yes, ma'am.
Q At least one of the stones is a lie. isn’t

13
14
15
16
17 it?
18 A Yes, ma'am.
19 Q And on another occasion you told them, well
20 the conversations 1 had with Adnan Syccl, they occurred
21 four or five days earlier, right?
22 A Yes. ma'am.
23 Q And let me make sure because now there are
24 new interviews. Your first, your very first interview
25 occurred at a time when there was no tape recording,
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1 A Yes, ma'am.
2 Q And you recall telling them that Adnan told
3 you the reason that he was going to kill her was
4 because she had just broken up with him?
5 A Yes, ma'am.
6 Q And by just he mean right before then, right ?
7 A Maybe a week prior, yes.
8 Q Okay. A week or so before the 13th of
9 January, is that right?

10 A Yes, ma'am.
1 1 Q That was the reason that Adnan gave you for
12 why it was he was going to kill her ?
13 A Yes, ma'am.
M Q And when he used the words that bitch you
15 knew who he meant, right?
16 A Yes, ma'am.

1 right?
2 A Yes. ma'am.
3 Q On -- in the middle of the night on the 28th,
4 right?
5 A Yes, ma'am.
6 Q And during a time when both detectives asked
7 you some of the same questions they asked you later,
8 right?
9 A Yes, ma'am.

10 Q And during the time they took notes, right ?
II A Yes, ma'am.
12 Q Okay. And on that occasion did you tell them
i 3 it occurred on the 13th?
14 A No, ma'am.
15 Q Then your second interview after the tape
16 recorder got turned on did you tell them it occurred on
17 the 13th?
18 A No, ma’am.
19 Q And on the 15th of March did you tell them it
20 occurred on the 1 3th?
21 A I believe so.
22 Q Well sir, do you recall that actually on the
23 1 5th of March you told them that Adnan told you that he
24 was going to kill that bitch?
25 A Yes. I remember.

Q And when he told you that on the 1 2th the
18 police -- on the 12th of January the police when you
19 told them that on the 15th of March asked you. Jay, why
20 didn't you do something, didn't they?

A Yes, ma'am.
Q And why didn't you give Hae a heads up,

17

21
22
23 right?
24 A Yes, ma'am.
25 Q Why didn't you call the police, right?
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Page 75i
I  t AYcs .  ma 'a~ l ,

2 Q Or drop an anonymous dim*, right?
3 A W~. inc. 'calL
. l  Q  And  you  to ld  t hem.  l  chdo+ t  t ake  h im

~ ~eno~sly. nght?A Yes ,  ma 'am

i  7 8  Q N o w.  a l s o o n t J ~ l , t h ,  t h c fi r s t d a y y o t lmcmioned your very, very good friend Jcn Fusaten.
9 nght?

I 0 A Y ~ ,  r n a ~ a m

l I Q You also told them that, oh, by the way i

12 told my very. very good friend who we've already spoken

13 to Jen Pusamn. I told h~ on the 12th, did you not?

1 4  A  I  d o  n o t  r e c a ] l .
15 Q You describnd for Detectives McGilvary and
16 Ritz that on the 12th you and your good friend Jen

17 Pusatcri went to C'clston Park and you told her, right?
1 8  A  N o .  m a ' a m .
1 9 Q You don' t  recal l  that '?
t 0 A No, ma'am. No, I 'm sorry,  no,  that 's  not
tl what I -- no. [ do not recall thai.

12    Q You don' t  remember te l l ing them then?

1 2 3     A N O ,  m a ' a m
24    Q And so your lnemory is  that  the only Ih ing you

25 Lold Jen occurred on the 13th?

Page 73
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t A Yes, ma'am.
2 Q Not the day before?
3 A No, ma'am.

4 Q And you of course, wouldn't be surprised if
5 the tape says that you said you told her the day
6 before, would you?

A No, ma'mn.
8 Q No. So, that'sjustjmnping the -- you just
9 no longer remember.

A Is ",hat a question'?
Q Yes, sir.

12 A N O ,  m a ' a m .

13 Q No. Now Mr. Wilds. m regard to your friend
1,* Jen Pusateri Gelston Park is a place that you go to, is
15 i t  not?
16 A Yes, ma'am.
t7 Q Its pan of a park, is it not?
18 A Yes, 11"laram.
19 Q There are trees and open space?
20 A Yes, ma'am.
21 Q And woods?
2 2 A Yes ,  ma ta i~ .
23 Q And in fact. you and your friend 2¢n go there
24 regularly, do you no,'?
2.~ A We ub'e tO, yes.

1 Q Yo¢ use to.  And i ts  a p lace when you go
2 sometimes you take Jen'g dog?

3     A YC~,  ma 'am.
a Q And in fact ,  do you recal l  that  on th:  15th
5 of March or you don't now remember doing that, that you

6 mentioned Jen, your very good ~icnds dog hamg wuh

7 you'~

8     A N o ,  m a ' a m .
9 Q So sir, when you told Jcn about whm Adnan

l0 said that was when?
P I A T i l e  ] 3 t h

112 Q On the 13th and whare?

13
A In f ront  of  my house.

ii
Q In  f ron t  o f  you r  housa  Andwha t  t imeo i "

15 day?
1 6 A Late evening, 9:30, tcnish,
] 7 Q After alI this happened'?

A Yes,  flat 'am.

1 9 Q So, now your story is you never gave lea a
20 heads up?
2 1 A Yes, n~'ara.
2 2 Q On anything that might happen to Hac Min Lee?

2 3 A Yes, ma'am.
24 Q Now, lets go to make sure other things that
2 5 you changed your story about between the 28th and the

Page 76
i 15th, whichever time it was.
2 MR. Og[CK: Objection.
3        BY MS.  OUTIERREZ:
4 Q You also told them --
5 THE COURT: I'm sorry. Ms. Gutierrez, I
6 didn't hear the end of what you just said.
7 MS UUTIERREZ: l don't remember, Judge.
8 I'll just ask another question.
9      THE COURT: Why don't I sustain. Very well

10        BY MS GUTIERREZ:
II Q Let us speak abeut McDonald's, Mr. Wilds, do
12 you recall?
1 3       M R .  W I L D S :

1 4  A  P a r d o n  m e ,
15 Q Do you recall that you spoke of a McDonald's
16 ~o the police?
17     A Yes, ma'am.
18 Q You told them that at the time the phone
J9 calls from what you could hear you thought were from
20 Hue Mth Lee's family member and the police that you
21 Were at  the McDonald 's wi th Adoan, correct?

2 2     A YeS,  m a ' a m .

23 Q And that McDonald's is located where?
2,* A 1 believe the Rolling Road McDonald's.

'25 Q Pardon.

Condensclt! M
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i A Yes. ma'am.
2 Q Or drop an anonymous dime, right?
3 A Yes, ma’am.
■> Q And you lold them. I didn't lake him
5 seriously, right1’
6 A Yes. ma'am
7 Q Now. also on the 15th. the first day you
8 mentioned your very, very good friend Jen Pusaten.
9 right?

10 A Yes. ma'am
11 Q You also told them that, oh, by the way I

12 told my very, very good fnend who we've already spoken
13 to Jen Pusaten. 1 told her on the 12th. did you not’
14 A I do not recall

1 Q You use to. And its a place when you go
2 sometimes you take Jen's dog’
3 A Yes. ma'am.
4 Q And in fact, do you recall that on the 15th

I 5 of March or you don't now remember doing that, that you
| 6 mentioned Jen, your very good friends dog being with

7 you?
A No, ma'am
Q So sir. when you told Jen about what Adnan

10 said that was when?
A The 13th.
Q On the 13th and where’
A In front of my house.
Q In front of your house. And what tune of

8
9

I11
12
13
14

1 5 Q You described for Detectives McGilvary and
16 Ritz that on the 12th you and your good fnend Jen
17 Pusateri went to Gclston Park and you told her, right?
18 A No, ma'am
19 0 You don't recall that?
20 A No, ma'am. No, I'm sorry, no, that's not
21 what I - no. I do not recall that.
22 Q You don't remember telling them then?
23 A No. ma'am.
24 Q And so your memory is that the only thing you
25 told Jen occurred on the 13th’

15 day?
16 A Laic evening, 9:30, tenish.
17 Q After all this happened?
18 A Yes, ma'am.

0 So. now your story is you never gave Jen a19
j 20 heads up?

A Yes, ma'am.21
22 Q On anything that might happen to Hae Min Lee?
23 A Yes. ma’am.
24 Q Now. lets go to make sure other things that
25 you changed your story about between the 28th and the
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1 15th, whichever time it was.

MR. URICK: Objection.
BY MS. GUTIERREZ:

Q You also told them —THE COURT: I'm sony. Ms. Gutierrez. I
6 didn't hear the end of what you just said.

MS GUTIERREZ: l don’t remember. Judge.
8 I'll just ask another question.

THE COURT Why don't I sustain. Very well.
BY MS. GUTIERREZ

1 A Yes. ma'am.
2 Q Not the day before?
3 A No, ma'am.
4 Q And you of course, wouldn't be surprised if
5 the tape says that you said you told her the day
6 before, would you?
7 A No. ma'am.
8 Q No. So, that's just jumping the -- you just
9 no longer remember.

10 A Is that a question?
11 Q Yes. sir.
12 A No. ma'am.
13 Q No. Now Mr. Wilds, in regard to your friend
14 Jen Pusateri Gclston Park is a place that you go to. is
15 it not?

2
3
4

5

7

9
10
II Q Let us speak about McDonald's, Mr. Wilds, do
1 2 you recall?

MR WILDS:
14 A Pardon me.
15 Q Do you recall that you spoke of a McDonald's
16 to the police?
17 A Yes, ma'am.
18 Q You told them that at the time the phone
19 calls from what you could hear you thought were from
20 Hae Min Lee's family member and the police that you
21 were at the McDonald's with Adnan, correct?
22 A Yes, ma'am.
23 Q And that McDonald's is located where?
24 A 1 believe the Rolling Road McDonald s.
25 Q Pardon.

13

16 A Yes, ma'am.
17 Q Its part of a park, is it not?
18 A Yes, ma'am.
19 Q There are trees and open space?
20 A Yes, ma'am.
21 Q And woods?
22 A Yes, ma'am.
23 Q And in fact, you and your friend Jen go there
24 regularly, do you not?
25 A We use to, yes._
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^ I believe I told them the Roll ing Road Page 77 I Q You borrowed Stephanie's car?
McDonald's.

Q The Rolling Road McDonald's. The same
Rolling Road about which we've spoken?

A Ye S ,  m a ' a n l .
Q Near the inte~on of what is there Route

*t YeS, ma*am.
Q Near the F & M?
A Yes ,  ma 'a ln .
O Near the Super Frash?
A No.

Above Westview Mall?
A To the wesi of it. yes.
Q To the west of it and again to the west

116 meamng further out into the county then toward the
t7 city. right?
18      A Yes~  l l 3a 'am.
19 Q And further om in the county then in the
20 city as to 695?
21 A YeS, infl 'a ln.
22 Q That McDonald's'?
2 3 A YeS, ma'aln.
24 Q Not the McDonald's as we've discussed before

that sits slightly to the west of the Best Buy?

2 A Yes, ma'mn.
3 Q On a regular basis, right?
4 A Yes, i~a~a/It.
5 Q And you would borrow her car for your
6 reasons, would you not?
7

Page 78
I A ~ O .  m a ' a m .
2 Q No. You gave them. excuse me, the specific
3 location of the McDonald's near Rolling Road?

i
A l believe so.
Q And that McDonald's is pretty close to the

intersection of Route 40 and Roiling Road. is it not?
A Ye s ,  m a t a f / L

s ~ ]t would be on the eastern northern pan of
9 the intersection, right'?

I 0 A Yes, ma'am.
I I Q Okay. You told them that that's where you
12 were when you heard the calls, is that fight'?
13     A Yes, ma'am.
14 Q Now, the cell phone about -- you don't own
15 your own cell phone, right?
16 A No, ma'am I do not.
17 Q Like you don't own your own call
18 A Yes. ma'am 1 do.
19 Q Well, now you do.
20 A Yes. ma'am.
21 Q But back then you didn't, right'?
2 2 A No. ma'am.
23 Q And so you borrowed other people's cars, did
24 yoLI not'?

2 5     A Ye s ,  m a ~ a m ,

Page 79

a Yes. ma'am,
8 Q And you have a friend by the name or. i think
9  i t s  C h r i s t o p h e r  /

1 0 A Yes ,  l z l a 'm l l .
I 1 Q And he's a student at Woodlawn, right?
1 2 A He  was ,  yes .
13 Q And last year in '997
1 4 A ]q 'o ,  maram.

115 Q He was a student when yOU were a student?
1 6 A Y ~ ,  m a t a n L
17 Q And you borrowed his car, did you not?
18 A Yes ,  ma 'am.
19 Q And when you would borrow his ear you would
20 borrow it for your purposes?

a Yes, ma'am.
Q And on the 13th you had a reason to need a

car, did you not?
A Ye s ,  m ~ r a m .
Q You needed to get to the mall, did you not?

Page 80 ]
] A Yes, ma'am.

Q You needed to go to the mall to get a present

13. for your girlfriend who's birthday it was, did you not'?A Yes,  ma~aa'o.
5 Q And when you needed a ear you asked to borrow

one, did you not?
7  a  Somet imes .
8 O Sometimes and you've previously borrowed
9 Adnan's car, did you not'?

tO A Yes, ma'am.
11 Q Your acquaintance?
12 A Yes, ma)al ' iL
13 Q The person you knew was friends with
14 Stephanie, your girlfriend, right?
1 5      A Ye s ,  m a ' a m ,

Q And you've previously borrowed other people's
17 cars when you've needed them, have you not'?

ii ,,o,m,o19 Q And when you asked to borrow a ear most
people you ask tell you yes, do they not'?

[21     A Yes,  ma'am.
22 Q And sir, on that day the 13th you were still
Ix3 girlfriend and boyfriend with Stephanie, correct'?
2 4     A Yes ,  t n a ' a m .

2 5

Q But you couldn't borrow ber car to get her
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1 A I believe 1 told them the Rolling Road
2 McDonald's.
3 Q The Rolling Road McDonald's. The same
4 Rolling Road about which we've spoken?
5 A Yes. ma'am.
ti Q Near the intersection of what is there Route
i 40?
« A Yes. ma'am.
9 Q Near the F & M?

id A Yes. ma'am.
Q Near the Super Fresh?

12 A No.
13 Q Above Westvicw Mall?
|4 A To the west of it. yes.
15 Q To the west of it and again to the west
is meaning further out into the county then toward the
17 city, right?
18 A Yes, ma'am.
19 Q And further out in the county then in the
21) city as to 695?
21 A Yes, ma'am.
22 Q That McDonald's?
23 A Yes. ma’am.
2-t Q Not the McDonald's as we've discussed before
25 that sits slightly to the west of the Best Buy?

1 Q You borrowed Stephanie's car?
2 A Yes. ma'am.
3 Q On a regular basis, right?
4 A Yes. ma'am.
5 Q And you would borrow her car for your
6 reasons, would you not?

[ 7 A Yes. ma'am.
8 Q And you have a friend by the name ot. I think

| 9 its Christopher
jlO A Yes, ma'am.
11 Q And he's a student at Woodlawn. right?
12 A He was, yes.
13 Q And last year in '99?
14 A No, ma'am.
15 Q He was a student when you were a student?
16 A Yes. ma'am.
1 7 Q And you borrowed his car, did you not?
18 A Yes, ma'am.
19 Q And when you would borrow his car you would
20 borrow it for your purposes?
21 A Yes, ma'am.
22 Q And on the 1 3th you had a reason to need a
23 car, did you not?
24 A Yes, ma'am.
25 Q You needed to get to the mall, did you not?

!
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1 A Yes. ma'am.
2 Q You needed to go to the mall to get a present
3 for your girlfriend who's birthday it was. did you not?
4 A Yes, ma'am.
5 Q And when you needed a car you asked to borrow
6 one, did you not?
7 A Sometimes.

I A No. ma’am.
2 Q No. You gave them, excuse me. the specific
3 location of the McDonald's near Rolling Road?
4 A 1 believe so.
5 Q And that McDonald's is pretty close to the
6 intersection of Route 40 and Roiling Road, is it not?
7 A Yes, ma'am.
8 Q It would be on the eastern northern part of
9 the intersection, right’’

10 A Yes, ma’am.
1 1 Q Okay. You told them that that’s where you
12 were when you heard the calls, is that right?
13 A Yes, ma'am.
14 Q Now, the cell phone about -- you don't own
15 your own cell phone, right?
16 A No. ma'am I do not.
17 Q Like you don't own your own car?
18 A Yes. ma'am I do.
19 Q Well, now you do.
20 A Yes. ma'am.

8 Q Sometimes and you've previously borrowed
9 Adnan's car, did you not?

10 A Yes, ma'am.
II Q Your acquaintance?
12 A Yes, ma'am.
13 Q The person you knew was friends with
14 Stephanie, your girlfriend, right?
15 A Yes, ma'am.
16 Q And you've previously borrowed other people’s
17 cars when you've needed them, have you not?
18 A Yes, ma'am.
19 Q And when you asked to borrow a car most
20 people you ask tell you yes. do they not?

121 A Yes, ma'am.
22 Q And sir, on that day the 13th you were still
23 girlfriend and boyfriend with Stephanie, correct?
24 A Yes, ma'am.

i 25 Q But you couldn’t borrow her car to get her

Q But back then you didn't, right?
A No. ma'am.
Q And so you borrowed other people's cars, did

21
22
23
24 you not?
25 A Yes, ma'am.
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Page 81      A Yes, ma'am.

Page 831gift, could you?
2 A NO. ma'am.
3 Q That wouldn't look right, would it?
4 A N O ,  m a ' ~ .
5 Q It wouldn't sound right, would it?

; t~ A That's an opinion.
Q Well you didn't want to admit to Stephame

8 that you wmtgd to the day of her birthday to go get
9 her gift. did you?

A That did not bother me.
MR. URICK: ObJeCtion.

t 2       T I l E  C O U R T:  O v e r r u l e d .
13       BY MS. GUTtERREZ:
14 Q You didn't want her to know that, did you'?
15        MR.  WILDS:

A I had just been paid.
17 Q Sir, you first told the police the very first

19 because you had to go to the mall and get Stephanie a 19
gift. didn't you'?

A Yes .  i r La 'am.
Q And you told them that the second time. did

you not? 123
A Ye s .  i n a ' a m . 124

Q On the first time that you spoke to them they 12Sl
Page 82

I esked you about this person, did they not?
2 A YeS. l r ia 'am.
3 Q And they kept calling him Adnar, did they
4 not? 4
5 A Yes ,  ma 'am. 5

6 Q Yes, and you didn't cor~.cl them. did you? 6
7 A No, ma'am. 7
8 Q They could call him Adnar for all you cared, S
9 coaldn't they? 9

I 0 A Ye s .  i l i a ' a m , l l0
l I Q It didn't matter to you, did it'? I                  t 1
1 2 A  N o ,  m a ' a m . 1 2

13 Q And they kept asking about this person, did 13
14 they not? 14
15    A Yes, ma'am.
16 Q And you first told them that given that your
17 mason for borrowing the car was related to your
lg girlfriend, they asked you about the cell phone, did
19 they not?
20 A I  bel ieve so.
21 Q And you told them he left the cell phone in
z2 the ear, did you not?
! 3     A  Ye s ,  I n a ) a l l L
!4 Q But that you were really borrowing the car
25 for your own purposes, isn't that correct?

I 2 Q That's what you first told them. correct'? I
3 A Yes, ma'am.
4 O And you tom that the first time before this
5 two hour pre-interview, right'?

.  6 A  Ye s ,  m a ' a m .
7 Q And you also told them that after the tape
8 recorder that day was turned on. isn't that rtghI)
9     A Yes~ mat a.m,

1o Q It wasn't unril the 15th of March that you
I ! told them otherwise.

1 2      A  Ye s ,  m a ' a m .
t3 Q Because on the 15th of March you said. oh. 1
14 lied to you about why I borrowed the car. l didn't
15 really need to borrow the ear. Adnan gave mc the car
I6 because he needed a favor from me.
17 A That wasn't my statcmenL be eve.

Q It w~.s something to that effect, wasn't it'?
A In conjunction with me needing the car. yes.
Q But you recall that on the 15th what you told

them was that he needed you to have the car, right'.'
A In conjunction with me needing n. yes,
Q Well while you had it you used it for your

own purposes, right?
A Yes, ma'am.

Page 84
t O And you told them that the cell phone was
2 just in the glove compartment at first, isn't that
3 correct?

A Yes, ma'am.
Q But later on the 15th you told them that hc

asked you to hold the ceil phone so he could contact
you. did he not'?

A  Ye s ,  m a ' a n l .
Q Now that cell phone sir. you knew was new.

did you not?
A NO, ma'am I did not.
Q You didn't know it was new'?
A No. ma'am 1 did not.
Q So you didn't know how long be had had it.

15 did you?
16      A NO,  ma 'a ln ,

Q You didn't know how many people had the
18 number, did you'?
1 9 A No. ma'am.
20 Q And sir. the cell phone it's hand held, is it
21 not?
2 2 A  Ye s ,  m a ' a m .

Q It wasn't plugged into a speaker, was it?
A N o ,  i T l a ' a m .
Q You had to put the phone up to you ear to
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! gift, could you?
2 A No. ma'am.
3 Q That wouldn't look right, would it?
4 A No, ma'am.
5 Q It wouldn't sound right, would it?
6 A That's an opinion.
7 Q Well you didn’t want to admit to Stephanie
8 that you waited to the day of her birthday to go get
9 her gift, did you?

10 A That did not bother me.
MR. URICK: Objection.
THE COURT Overruled.
BY MS. GUTIERREZ:

14 Q You didn't want her to know that, did you?
MR. WILDS:

16 A I had just been paid.
17 Q Sir, you first told the police the very first
18 time you spoke to then that you borrowed Adnan's car
19 because you had to go to the mall and get Stephanie a
20 gift, didn't you'’
21 A Yes. tna'am.
22 Q And you told them that the second time, did
23 you not?
24 A Yes. ma'am.
25 Q On the first time that you spoke to them they

L A Yes. ma'am.
2 Q That's what you fust told them, correct.’
3 A Yes, ma'am.
4 Q And you told that the first time before this
5 two hour pre-interview, right?

! 6 A Yes. ma’am.
7 Q And you also told them that after the tape
8 recorder that day was turned on. isn't that right ’
9 A Yes. ma'am.

io Q It wasn't until the 15th of March that you
1 1 told them otherwise.
12 A Yes. ma'am.
13 Q Because on the 15th of March you said, oh, I
14 lied to you about why I borrowed the car, I didn't
15 really need to borrow the car, Adnan gave me the car
16 because he needed a favor from me.
17 A That wasn't my statement, I believe.
18 o It was something to that effect, wasn't it?
19 A In conjunction with me needing the car. yes.
20 Q But you recall that on the 1 5th what you told
21 them was that he needed you to have the car. right?
22 A In conjunction with me needmg it. yes.
23 Q Well while you had it you used it for your
24 own purposes, right?

1 25 A Yes, ma'am.

1

n
12
13

15
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1 Q And you told them that the cell phone was
2 just in the glove compartment at first, isn't that
3 correct?
4 A Yes, ma'am.
5 Q But later on the 15th you told them that he
6 asked you to hold the cell phone so he could contact
7 you, did he not'?
8 A Yes, ma'am.
9 q Now that cell phone sir, you knew was new.

10 did you not?
11 A No. ma'am I did not.
12 Q You didn't know it was new?
13 A No, ma’am I did not.
14 Q So you didn't know how long he had had it.
15 did you?
16 A No, ma'am.
17 q You didn't know how many people had the
18 number, did you?
19 A No, ma’am.
20 Q And sir, the cell phone it's hand held, is it
21 not?
22 A Yes, ma'am.
23 Q It wasn't plugged into a speaker, was it?
24 A No, ma’am.
25 Q You had to put the phone up to you ear to

1 asked you about this person, did they not?
2 A Yes, ma'am.
3 Q And they kept calling him Adnar. did they
4 not?
5 A Yes. ma'am.
6 Q Yes, and you didn't correct them, did you?
7 A No, ma'am.
8 Q They could call him Adnar for all you cared,
9 couldn't they?

10 A Yes, ma'am.
n Q It didn't matter to you. did it?
12 A No, ma'am.
13 Q And they kept asking about this person, did
14 they not?
15 A Yes, ma'am.
1 6 Q And you first told them that given that your
1 7 reason for borrowing the car was related to your
18 girlfriend, they asked you about the cell phone, did
19 they not?
20 A I believe so.
21 Q And you told them lie left the cell phone in
22 the car, did you not?
23 A Yes. ma'am.
24 Q But (hat you were really borrowing the car
25 for your own purposes, isn't that correct7_
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I hear any sound emanating from it, did you not?
2 A Yes. ma'am.
3 Q You couldnrt hold the cell phone, for
4 instance out here and hear the words coming out of it.
5 could you?

A ~.rO. i~a+an1.
7 Q You had m put it up to your ear. right?
8 A Excuse me. yes.
9 Q And there wasn't any speaker mechanism in the
lo phone in the oar, was there?
I I      A N O ,  l r l a r a m .
17. Q There wasn't any place to plug it m a make
13 it a speaker phone, was there?

A N Io ,  i na 'am.
15 Q So that you could hear it from afar?
[ 6 A No, ma'am.
t7 Q Nor any mechanism that made it so that you
L8 could speak into such that someone on the other end of
19 the line could you hear you, w~.s it"
2O A L i ke  m ie?
21    Q Any mechanism?
22    A No. ma'am.
23 Q No. Andyou didn't go gel one of those
2+ things that day, did you':'

A NO,  ma~am.

Q Not a speaker, right'?
A No, ma'am.
Q Not a plug in mechanism, right?
A No, ma'am.

16
1 7
18
19
20
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I Q And when you first offered that reformation
2 you told the police that you and Adrian m the car and
3 the phone were at the McDonald's, right'!
4      A Y ~ ,  r r ~ a I l l .

Q But that wasn't the truth?
A No, ma'am,
Q No and later you told them. no we weren't at

the McDonald's. I lied, rtght?
A Yes ,  ma 'am.
Q And that didn't occur until the 15th?
A 1 believe so.
Q And on the 15th you said. oh no. that

occurred while I was at my friends, Chnsta Vmcem's.
correct?

A Yes. ma~am.
Q The friend I forgot to mention, fight?
A I had omitted, yes.
Q You lied by omitting it. did you not'?
A Yeg, ll3a'am

Q .~o. you lied about the location it gas,
right?

A Yes.  l 'flaTam
Q And when you spoke to them on the 15th you

had already been asked about the phone numbers, had you
not?

Page 86
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a Some of them, yes.
Q Okay. And you had been asked and told. Mr.

Wilds it just doesn't match, had you not?
A Ye s ,  m a ~ a m .

Q Not a microphone?
A NO,  ma~am.
(2 Not anything to augment the audibility, the

8 bearability of that phone, righl? 8
9  A C o r r e c t . 9

10 Q And the phone didn't alter throughout the l o
I I day, did it? Nobody else came in and. changed the phem 1 t
12 around, did they? 12
t3 A Not to my knowledge. 13
14 Q Well, you've told us that you had that phone 14
15 all day. )fight? 15

A Not all day, ma'am. 1 6

(2 Not all day. Most of the day? 17

But you still had not been arrested, had you?
NO. ma~am.
You had not been detained, had you?
No, ma'am.
And you v.rea~ never with being arrested, were

YeS, llla~ arcl.
You wele?
Yes, ma'am.
The first time that you crone down --
Yes, ma'am.
And you spoke for two hours.
YeS,  ma 'am.

A Some of it, yes.
Q Now, and you never saw anybody convert that

phone into a speaker phone, righf?
A NO, ma'am.
Q Now sir, you've testified about you remember

23 Adnan getting a phone call fron someone ~hat in your
24 view appeared to be from Hae Min Lee's farmly, right?
25     A Yes.  ma'am.

18 Q When they hauled you down at 1:30 at night
19 and took you to police headquarters they threatened yon
20 with arresting you. did they not?
7. t A They told me it was a possibility. t
7.2 Q Yes. And you believed them, did you not'? [
23 A Yes, ma'am.

I7.4 O That it was possible that you would get
25 arrested, fight?
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I hear any sound emanating from it. did you not'.'
2 A Yes. ma’am.
3 Q You couldn't hold the cell phone, for
a instance out here and hear the words coming out of it,
5 could you?
4 A Mo. ma’am.

1 Q And when you first offered that information
2 you told the police lhal you and Adnan in the car and
3 the phone were al the McDonald's, right'’
4 A Yes. ma'am
5 Q But that wasn't the truth?
6 A No, ma'am.
7 Q No and later you told them, no we weren't at
8 the McDonald's. I lied, right'’
9 A Yes, ma'am

10 Q And that didn’t occur until the 15th?
il A I believe so.
12 Q And on the 15th you said, oh no. that
13 occurred while I was at my friends. Christa Vincent's.
14 correct?

7 Q You had to put it up to your ear. right?
8 A Excuse me. yes.
9 o And tlterc wasn't any speaker mechanism in the

10 phone in the car, was there?
!I A No, ma'am.
12 Q There wasn't any place to plug it in a make
13 it a speaker phone, was there?
U A No. ma'am.
15 Q So that you could hear it from afar?
16 A No, ma'am.
17 Q Nor any mechanism that made it so that you
18 could speak into such that someone on the other end of
19 the line could you hear you, was it?
20 A Like mic?
21 0 Any mechanism?
22 A No. ma'am.
23 Q No. And you didn’t go get one of those
24 things that day, did you?
25 A No, ma'am.

!

A Yes, ma'am.
Q The friend I forgot to mention, right?
A 1 had omitted, yes.
Q You lied by omitting it, did you not’’
A Yes, ma’am
Q So. you lied about the location it was,

15
16
17
18
19
20
21 right?
22 A Yes. ma'am
23 Q And when you spoke to them on the 15th you
24 had already been asked about the phone numbers, had you
25 not?
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1 A Some of them, yes.
2 Q Okay. And you had been asked and told. Mr.
3 Wilds it just doesn't match, had you not?
4 A Yes, ma'am.

1 Q Not a speaker, right?
2 A No, ma'am.
3 Q Not a plug in mechanism, right?
4 A No. ma'am.
5 Q Not a microphone?
6 A NO. ma'am.
7 0 Not anything to augment the audibility, the
8 hearability of that phone, right?
9 A Correct.

10 Q And the phone didn't alter throughout the
1 1 day, did it? Nobody else came in and changed tlx: phone
12 around, did they?
13 A Not to my knowledge.
14 Q Well, you've told us that you had that phone
1 5 all day. right?
16 A Not all day, ma'am.
1 7 Q Not all day. Most of the day?
1 8 A Some of it, yes.
19 Q Now, and you never saw anybody convert that
20 phone into a speaker phone, right?
21 A No, ma'am.

5 Q But you still had not been arrested, had you?
6 A No. ma’am.

Q You had not been detained, had you?
8 A No, ma'am.
9 Q And you were never with being arrested, were

10 you?
II A Yes, ma'am.
12 Q You were?
13 A Yes, ma'am.
14 Q The first time that you came down —15 A Yes, ma'am.
16 Q And you spoke for two hours.
17 A Yes, ma'am.
18 Q When they hauled you down at 1:30 at night
19 and took you to police headquarters they threatened you
20 with arresting you, did they not?
21 A They told me it was a possibility.
22 Q Yes. And you believed them, did you not?

A Yes, ma'am.
Q That it was possible that you would get

1 25 arrested, right?__

7

22 Q Now sir, you’ve testified about you remember
23 Adnan getting a phone call from someone that in your [23
24 view appeared to be from Hae Min Lee's family, right? 24
25 A Yes. ma’am.
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A Ye~  ma 'm 'n
2  Q  And  tha t  wasn ' t  t he  fi rs t  t ime  tha t  you  had

3 womed about getting arrested for this offense, was
4  i t ?

A Yes.  ina*ar&
Q Wel l  Mr Wi lds.  you've to ld before that  you

7 threw away your clothes because you were concerned what

8 they intuit show, right?

J' ) A YeS, ma'am
10 Q The dirt. right?

A Yes. ma'am.
Q Evidence of things?
A Yes. ma'am.

Page 90

Q And that concerned extended to your pants?
A Pardon me. I couldn't hear you, I'm ~I
Q "Pctat concern extended to your pants?
A Yes, n~a'alrL
Q And yore" boots?

t 9 A Yes, ma'am
2 0 Q And your shirt'?
21 A 1 don't betieve so
2 2 Q And you didn't wear a shirt?
23 A It was T-shirt, I believe I kept it.
2 4 Q Your T-shir i?
2 5 A Yeah.

Q You threw that away too, did you not?
2 A 1 don't believe so.
3 0 And your outer coat, right'?
4 A Ye s .  I r t a ' a m .
5 Q The  one  you  wore  ove r  you r  c lo thes  when  you
6  wen t  ou ts ide ,  figh t ' ?
7     A Ye s ,  l l q a t a m .

8 Q And you threw all that away, did you not?
9     A  Ye s ,  m a ' s a I L

10 Q Because you were concerned that it might
1 ]  contain evidence, were you not ' . )
1 2      A Ye g .  m a ' a l ~ .

13 Q And you threw it away where ever it was that
14 you threw it, right?

A Yes,  ma 'am.
Q Whether it was at your own trash at your own

t7 house, right'?

Page 9 l
l A  N O ,  m a ' a m ,
2 Q Well, where ever it was that you threw away
3 you did that, did you not?
4 A Yes ma'am.
5 Q And you were concerned about evidence, were
6 you not?
7      A Ye s ,  m a * a l / l .
8 O And you were concerned that evidnnoe might
9 connect  you to a cr ime, wcr¢ you not?

I 10 A Yes, ma'am.

Il l
Q You weren't hiding from your mother, we~

12 you?
! 1 3  A  No ,  ma 'am.
14 Q You weren't hiding your clothes from your

157 mother or grandmother, were you?
1 6 A No, ma'am.

Q Or from your friends?
18 A ~0. ms) am.
19 Q Or from your neighbors?
2 0 A hi 'o,  ina 'am,
2I Q You were hiding them so that the police
22 couldn't get them, were you not?
2 3      A Ye s ,  l I l a ' l t l n .
24 Q And when you went back with your very good
25 friend, Jen Pusateri on whatever might you did and you
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1 went to a dumpster and you retrieved your very own
2 shovels and you took something and wiped them to remove
3 the fingerpnnts, again you did it to hide evidence.
4 did you not?

A Yes ,  ma 'am.
Q And you dad it because you ',wre afraid of

7 what that evidence might reveal, ',vca'e you not?
8 A YcS, n la 'ayfl,
9 Q And you were afraid that it might tie you to

tO a crime, were you not?
I ] A Yes) 111alflnt.
12 Q And in tight of that fear you were certainly
13 afraid of being arrested, wcxe you not?
14      A No ,  ma 'aM.
15 Q And when you had to the police abnm where
16 yOU were when you saw t i le  t l~ poD and put  i t  in  an
17 entirely different location it was because you were

Its A Yes, ma'am.
1 9 Q Or at the dumpster at F & M. right?
20 A Yes, ma'am.
21 Q Or at a dumpster at Westview Mall, right?
2 2 A N 0 .  m a ' a m .
23 Q Or at the dmnpster near the Super Fresh?
2 4 A No, ma'mn.
2 5 Q Or at the dumpster near the Pet Smart?

18 alYaid, wo~e you not'?

1 9  A  S o m e  o f  i t ,  y e s
20    Q Yes.  And the th ings that  you were afra id of
21 was something that might connect you to a crime,
22 cor~ct ?
2 3  A  S o m e  o f  1 4  y e s .
2 4 Q You had discussions wi th your very good
25 friend, Jen Pusateti about what the videos at Best Buy

Page 89 - Page 92
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I A Yes, ma'am
2 Q And that wasn't the first time that you hail
3 womed about getting arrested for this offense, was
a it?

I A No, ma'am.
2 Q Well, where ever it was that you threw away
3 you did that, did you not?
4 A Yes, ma'am.
5 Q And you were concerned about evidence, were
6 you not?
7 A Yes, ma'am.
8 Q And you were concerned that evidence might
9 connect you to a crime, were you not?

10 A Yes. ma'am.
11 Q You weren't hiding from your molher. were
12 you?

A Yes. ma’am.
Q Well Mr Wilds, you've told before that you

7 threw away your clothes because you were concerned what
8 they might show, right7

A Yes, ma'am
Q The dirt, right’
A Yes. ma'am.
Q Evidence of things?
A Yes. ma'am.
Q And that concerned extended to your pants?
A Pardon me. I couldn't hear you, I'm sorry.
Q That concern extended to your pants7
A Yes. ma'am.
Q And your boots?
A Yes. ma'am
Q And your shirt?
A 1 don't believe so.
Q And you didn't wear a shirt?
A It was T-shirt, I believe I kepi if
Q Your T-shirt?
A Yeah.

5
ft

9
!10

tl
12

13 A No, ma'am.
14 Q You weren't hiding your clothes from your
15 mother or grandmother, were you?
16 A No, ma'am.
17 Q Or from your friends?
18 A No. ma'am.
19 Q Or from your neighbors?
20 A No, ma'am.
21 Q You were hiding them so that the police
22 couldn't get them, were you not?
23 A Yes, ma'am.
24 Q And when you went back with your very good
25 friend, Jen Pusatcri on whatever might you did and you

13
14
15
16
17
18
19
20
21
22
23
23
25
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i Q You threw that away too, did you not?
2 A I don't believe so.
3 Q And your outer coat, right7
4 A Yes. ma'am.
5 Q The one you wore over your clothes when you
6 went outside, right ?
7 A Yes, ma'am.
8 Q And you threw all that away, did you not?
9 A Yes, ma'am.

10 Q Because you were concerned that it might
1 1 contain evidence, were you not?
12 A Yes. ma'am.

I went to a dumpster and you retrieved your very own
2 shovels and you look something and wiped them to remove
3 the fingerprints, again you did it to hide evidence.
4 did you not?
5 A Yes, ma'am.
6 Q And you did it because you were afraid of
7 what that evidence might reveal, were you not ?
8 A Yes, ma'am.
9 Q And you were afraid that it might tie you to

10 a crime, were you not?
1 1 A Yes, ma’am.
12 Q And in light of that fear you were certainly
13 afraid of being arrested, were you not?
14 A No, ma’am
15 Q And when you lied to the police about where
16 you were when you saw the trunk pop and put it in an
17 entirely different location il was because you were
18 afraid, were you not?
19 A Some of it, yes.
20 Q Yes. And the things that you were afraid of
21 was something that might connect you to a crime.
22 correct?
23 A Some of it, yes.
24 Q You had discussions with your very good
25 friend, Jen Pusateri about what the videos at Best Buy

13 Q And you threw it away where ever it was that
1 4 you threw it, right?
15 A Yes, ma'am.
16 Q Whether it was at your own trash at your own
17 house, right?
18 A Yes, ma'am.
19 Q Or at the dumpster at F & M, right?
20 A Yes, ma'am.
21 Q Or at a dumpster at Westview Mall, right?
22 A No. ma’am.
23 Q Or at the dumpster near the Super Fresh?
24 A No, ma'am.
25 Q Or at the dumpster near the Pet Smart?
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1 might show, nshtY

{ 2 A 1 told her it didn't concern me,
3 Q And out of that fear you didn't tell tbe
4 police about a place that had videos that might show
5 what happened on January 13th because you were afraid,

Page 95
| Min Lee, right?
2 A Ye s .  m a ~ a m .
3 Q And that when you first spoke to Detective
4 McGilvary before the recorder was ever turned on the
5 28th you told them, I've got nothing to do with this.

O right?
7     A Yes.  ma~aln.
8 Q You hed to Ihem, r~at?
9      A YdS, ma'am.

10     Q  You  took  them to  a  p la t  t ha t  you  knew.

:; rig, t? Where they would feel uncomfortable.
1 3  Q  W h e r e  t h e y  w o u l d  f e e l 9
14     A Yes ,  i l i a ' am.
15    Q Taey would feel comfortable?
1 6  A  U n c o m f o r t a b l e
17     Q  Uncomfo r tab le  Thepo l i ce?
18     A Yes .  ma 'am.
19  Q  Tha t  you  though t  t hey  wou ld  fee l
20 uncomfortable down on Edmond;on Avenue?
21    A Yes. ma am.
22    Q Where ever it was located?
2 3     A Ye s ,  m a ' a m .
24    Q And so your decis ion to l ie  about i t  Mr
25 Wilds, you would have us believe was unconnected to

6 nght?
7 A Yes .  f na 'am.

8 Q I just borrowed the guy's car. right'?
9 A y ~ .  m a ' a m .

10 Q Bocause I needed a car, right?
11 A I~XCUSe me, yes. mafam.
1 2 Q And  la te r  when  he  to ld  me  he  k i l l od  h i s
13 girlf~end who he lUSt broke up wrth he asked me to
14 help him bury the body, but I said, no, right?
1 5     A  Y ~ ,  m a ' a m .
16 Q And when I said no, all that happened was
17 that he popped his trunk and he showed me the body,
18 right?
19     A Yes ,  t l l a )a rc l .

2o Q And I looked at the body, but the body was
faced down.

22 A On the side, yes.
23 Q Yes. But I could tell ( inaudible)
2 4     A  Ye s ,  m a ) a m .
25 Q Is that right?
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i your fears about the video cameras that you discussed
2 with your good friend, .len Pusateri?

A Not totally, no.
4 Q So, it waS a little connected, was it not?

A That had something to do with.
6 Q It was connected to your fear about what
7 those video cmneras might show, right'?
8     A No,  rna 'am.
9 Q The day that the video cameras might have
1o been running, the only day of concern was January 13th,
H right?
1 2      A Ye s .  m a ' a m .
13 Q And you never spoke of Best Buy until March

15th, right'?
t5  A I  be l i eve  so .
16 Q You didn't -- when you spoke on March 15th
17 you really were no longer concerned about those video
18 cameres,  wel~ you?

1 9  A  N O ,  ] 1 3 a ' a l n .
to Q And you were no longer concerned about what
!l they might show if they had been viewed on the 13th,
~2 right?
!3 A Right ,  correct .
!4 Q Now, another thing that you lied about it
!5 whether you had anything "to do with the burial of Hae

Page 96
L A YeS+ ma)alrt,
2 Q Blue was your choice, right'?
3 A Y ~ ,  m a ' a m ,
4 Q And then I just merely followed Adrian over.

A I believe so.
6  Q Okay. And that although he asked for my help
7 I didn't give it.
8 A Yes, ma'am.
9 Q In that he did everything?

l 0 A yes,  I l ia+am.

I I Q I did nothing.
12 A Yes, ma~am.
13 Q 1 didn't go with him, 1 didn't assist him,
1 4 A Yes ,  ma)am.
15 Q 1 just watched him do it.
1 6 A Yes ,  ma 'am.
J 7 Q And incidentally, you showed them where the
i S ear was, right?
1 9     A  Y ~ ,  i l i a ' a m .
20 Q You showed them where the trunk pop was down
21 on Edmondson Avenue. fight'?
22 A The displaying of the body'?
23 Q On Edmondson Avenue. the location we've
24 discussed.
25 A Yes, ma'am.

Condcnseltl™
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l Min Lee. right?
2 A Yes. ma'am.
3 Q And that when you first spoke to Detective
4 McGilvary before the recorder was ever turned on the
5 28th you told them. I've got nothing to do with this.
6 right?

1 might show, right’’
2 A I told her it didn't concern me.
3 Q And out of that fear you didn’t tell the
4 police about a place that had videos that might show
5 what happened on January 1 3th because you were afraid.
6 right?

i 7 A Yes. ma'am.
Q 1 just borrowed the guy’s car. right'.’
A Yes. ma'am.

A Yes. ma'am.
Q You lied to tliem. right'’
A Yes, ma'am.
Q You took them to a place that you knew,

7
8 8
9 9

10 Q Because I needed a car, right?
11 A Excuse me, yes, ma'am.
12 Q And later when he told me he killed his
13 girlfriend who lie just broke up with he asked me to
14 help him bury the body, but 1 said, no, right?
15 A Yes, ma’am.
16 Q And when I said no. all that happened was
17 that he popped his trunk and he showed me the body,
18 right?
19 A Yes, ma'am.
20 Q And I looked at the body, but the body was
21 faced down.
22 A On the side. yes.
23 Q Yes. But 1 could tell (inaudible)
24 A Yes, ma'am.
25 Q Is that right?

10
11 right?

A Where they would feel uncomfortable
Q Where they would feel?
A Yes, ma'am.
Q They would feel comfortable?
A Uncomfortable

12
13
14
15
16
17 Q Uncomfortable The police?
18 A Yes, ma'am.
19 Q That you thought they would feel
20 uncomfortable down on Edmondson Avenue'’
21 A Yes. ma'am.
22 Q Where ever it was located?
23 A Yes, ma'am.
24 0 And so your decision to lie about it Mr
25 Wilds, you would have us believe was unconnected to

Page 94
I your fears about the video cameras that you discussed
2 with your good friend, Jen Pusaten?
3 A Not totally, no.
4 Q So, it was a little connected, was it not?
5 A That had something to do with.
6 Q It was connected to your fear about what
7 those video cameras might show, right'.’
8 A No. ma'am.
9 Q The day that the video cameras might have

to been running, the only day of concern was January 13th.
II right?
12 A Yes. ma'am.
13 Q And you never spoke of Best Buy until March
14 15th, right?
15 A I believe so.
16 Q You didn't -- when you spoke on March 15th
17 you really were no longer concerned about those video
18 cameras, were you?
19 A No, ma'am.
20 Q And you were no longer concerned about what
21 they might show if they had been viewed on the 13th,
22 right?
23 A Right, correct.
24 Q Now, another thing that you lied about it
25 whether you had anything to do with the burial of Hae
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1 A Yes, ma'am.
2 Q Blue was your choice, right?
3 A Yes, ma'am.
4 Q And then I just merely followed Adnan over.
5 A I believe so.
6 Q Okay. And that although he asked for my help
7 1 didn’t give it.
8 A Yes, ma'am.
9 Q In that he did everything?

10 A Yes. ma'am.
II Q I did nothing.
12 A Yes, ma'am.
13 Q 1 didn't go with him, 1 didn't assist him.
14 A Yes, ma'am.
15 Q I just watched him do it.
16 A Yes, ma’am.
17 Q And incidentally, you showed them where the
1 8 car was, right?
19 A Yes, ma'am.
20 Q You showed them where the mink pop was down
21 on Edmondson Avenue, right?
22 A The displaying of the body?
23 Q On Edmondson Avenue, the location we've
24 discussed.
25 A Yes, ma'am.
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Q Okay.  And did they ask you to take ~ to ]      I Q And you didn't te them that after the tape

2 where the tmdy was buried?
3 A NO. ma'am.
4 Q No. So, you didn't have to show them that

i 5 location, right?
f~ A N~O. ran*am.
7 Q MOt that day?

9 Q Not any day'?
1~ A Yes. ma'am.
11 Q Much later?
12 A Y¢~8. ma' Kin.
13 Q Afmr tbe 28th?
] a A Yes. matal~.

lJ5 Q Befolethe 15thof Marchor after?

lie
A I believe after.

t7 Q And hefore tbe 13th of April or after?

19 Q Before. And that was the first and only time
20 you were asked to do that'?
21 A Yes, Illa~aln.

Q And lets get hack to the 28th before the tape
23 recorder is turned on you told them, I had nothing to
24 do with it, he did it all. isn't that right?

A Yes. ma'am.
Page 98

I    Q That you turned down any offer -- turned down
2 any request to assist, right?

A Yes, irla'aln.
4 Q And you didn't tell them about the shovels,
5 right?
6    A No, ma'am.
7 Q YOU didn't tell them that they were your
8 shovels, did you'?
9  A N o ,  m a ' a m ,

10 Q You didn't tell them that the shovels were I lt~
11 from your porch on your house'?
12 A NO, llqa*alrl.
13 Q Or that you all detoured to your house?
i A Detoured?
t5 Q From where you wele going'?
~16 A No, ma'am.
17 O You didn't tell them that? And you didn't
18 tell them that you were concerned about fingerprints on 118
19 those shovels that crone from your porch that belongedI 19

20 to you such that you want back and got them out of the 20
21 dumpster to wipe offthe fingerprints, did you?         21
22     A No, ma'am,
23 Q You didn't tell that in the first interview
24 on the 28th. did you?
25 A No, ll2a'alll.

2 recorder got turned on, did you'?
3     A No, ma'mn.
4 Q And you didn't tell them that after you
5 requested the tape recorder be turned off so that you
6 could ask about a lawyer, did you?

A .~0, ma)am.
8 Q And you didn't tell them after the tape
9 recorder got turned on still on the 28th, right?

A No, ma'am.
Q YOU kept that to yours, elf?
A YeS, ma'am.

You lied about it?
A Yes, ma~anl.
Q Yes. And on the 15th of March, you were

aware sir. then that Adnan Syed had been arrested, were
you not?

A YeS, ma'am.
Q You were aware dim he was being held in

custody based on the accusation, were you not'?
A NO, ma'am.
Q No. You weren't being held in custody'?
A NO, ma'am.
Q And you were no longer so afraid, were you'?
A Yes, ma)anl, I was.

Page l00
1 Q You were afraid of being arrested?
2 A Yes. ma'am.
3 Q Yes. And that was still hanging over your
4 head?
5 A Yes, ma'am,
6 Q When they threatened you about being anx'stad
7 on the very first occasion they made it clear that
8 there was a way out of the arrest, did they not?
9     A NO. ma'am

Q Well. they made it clear, did they not thin
if you talked to them and you were forthcoming they you
had nothing ~o fear, did they not?

A Yes, they tom me that.
Q And you got it, didn't you?
A No, ma'am. I didn't ~lieve them.
Q Well, you then talked to them, did you not?
A Yes, ilia'am
Q After the threat, right?
A Yes, ma'am.
Q After ~ reassurance, fight7
A I didn't take it as reassurance.

22 Q But you chose to talk tc them?
23 A Yes, ma'am,
24 Q At a th~ when there was no tape recorder on,
25 isn't that right?

Condenselt! ™
Page 97 Page 99

1 Q Okay. And did they ask you to take them to
2 where the body was buried?
3 A No, ma'am.
4 Q No. So, you didn't have to show them that
5 location, nght?
h A No. ma'am.
7 Q Not that day?
8 A No. ma'am.
9 Q Not any day?

to A Yes. ma'am.
1 1 Q Much later?
12 A Yes, ma’am.
13 Q After the 28th?
14 A Yes. ma'am.
1 5 Q Before the 15th of March or after?
16 A 1 believe after.
I? Q And before the 13th of April or after?
18 A I believe before.
19 Q Before. And that was the first and only time
20 you were asked to do that?
21 A Yes, ma'am.
22 Q And lets get back to the 28th before the tape
23 recorder is turned on you told them. I had nothing to
24 do with it. he did it all, isn't that right?
25 A Yes. ma'am.

1 Q And you didn't tell them that after the tape
2 recorder got turned on. did you?
3 A No. ma’am.
4 Q And you didn't tell them that after you
5 requested the tape recorder be turned off so that you
6 could ask about a lawyer, did you?
7 A No. ma'am.
8 Q And you didn’t tell them after the tape

| 9 recorder got turned on still on the 28th, right?
! 10 A No. ma’am.
II Q You kept that to yourself?
12 A Yes, ma'am.
13 Q You lied about it?
14 A Yes. ma'am.
15 Q Yes. And on the 15th of March, you were
16 aware sir. then that Adnan Sycd had been arrested, were i
17 you not'?
18 A Yes. ma'am.
19 Q You were aware that he was being held in
20 custody based on the accusation, were you not?
21 A No, ma'am.
22 Q No. You weren't being held in custody?
23 A No. ma'am.
24 Q And you were no longer so afraid, were you?
25 A Yes. ma'am. 1 was.

Page 98
I 0 That you turned down any offer -- turned down
2 any request to assist, right?
3 A Yes, ma'am.
4 Q And you didn't tell them about the shovels,
5 right?
6 A No. ma'am.
7 Q You didn't tell them that they were your
8 shovels, did you?
9 A No, ma'am.

10 Q You didn’t tell them that the shovels were
1 1 from your porch on your house?
12 A No, ma’am.
13 Q Orthatyoualldctourcdtoyourhou.se?
14 A Detoured?
15 Q From where you were going?
16 A No. ma'am.
17 Q You didn't tell them that? And you didn't
18 tell them that you were concerned about fingerprints on
19 those shovels that came from your porch that belonged
20 to you such that you want back and got them out of the
21 dumpster to wipe off the fingerprints, did you?
22 A No, ma'am.
23 Q You didn't tell that in the first interview

24 on the 28th. did you?
25 A No. ma'am.

Page 100
Q You were afraid of being arrested''
A Yes. ma'am.
Q Yes And that was still hanging over your

1
2
3
4 head?
5 A Yes, ma'am.
6 Q When they threatened you about being arrested
7 on the very first occasion they made it clear that
8 there was a way out of the arrest, did they not?
9 A No, ma'am

10 Q Well, they made it clear, did they not that
1 1 if you talked to them and you were forthcoming they you
12 had nothing to fear, did they not?
13 A Yes. they told me that.
14 Q And you got it. didn't you?
15 A No, ma'am 1 didn't believe them.
16 Q Well, you then talked to them, did you not'’
17 A Yes, ma'am.
18 Q After the threat, right?
19 A Yes, ma'am.
20 Q After the reassurance, right?
21 A I didn't take it as reassurance.
22 Q But you chose to talk to them?
23 A Yes, ma'am.
24 Q At a time when there was no tape recorder on,
25 isn't that nght?
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i A Ye s .  l n a ' a m .
2 Q And you chose to tic. did you not?
3 A y e s ,  m a ' a m .
4 Q About a number of things?
5 A Yes, ma'am.
6 Q Okay. Thechronologyofevents?
7 A Ye s ,  l n a ' a n L
8 Q Whcm things occurred such as the trunk pop?
q A Yes. I l ia 'a l l1.

It) Q Where  you  wen ;  a t  any  g i ven  t ime?
11 A No. ma'am. Not at anygiven time.
12 Q Whether or not -- well, you lied about where
13 you were when the n-unk pop was, right?
l a A Ye S .  m a ' a m .
15 Q You lied about that?
15 A YeS, mature.
17 Q You lied about the McDonald's. right?
I g A Yes. ma'alTi .
19 Q You tell us that's a lie. right?
20 A Yes, ma'am.
21 Q They didn't make you ]ic. did they?
2 2 A NO. rrla*am.
23 Q You chose to lie. did you not?
2 4 A Yes, ma'alYL
25 Q You lied about Christa Vincent, did you not'?

Page 102
t A Yes, ma'mn.
2 Q In fact, about Christa Vincent on the 15th
3 you said, by the way we were at Christa Vinoent's when
4 I told you we were at McDonald's. right?
5 A No, that was not my statement.
6  Q  P a r d o n .

A That was not my statement.
8 Q That wasn't your statement?
9 A No, [ did not say oh, by the way we were at
io McDonald's or --
] 1 O But that was the information you conveyed,
12 WaS it not'?
13 A Yes ,  maram,
14 Q You were correcting the earlier lies?
15 A No, ma'mn,
16 Q At some point sir, you told them that you
17 went to Christa Vincent's place that day, did you not.)
1 8 A Yes ,  ma 'am.
19 Q And you did. didn't you?
20 A Yes. ma'am.
21 Q You went in the afternoon all by yourself,
22 did you not?
23 A Yes. ma'am.
24 Q Adnan wasn't with you. was he'?
25 A No.  l l l a ram.

1 O And it was in the middle of -- late
2 afternoon, fight'?
3 A Yes .  ma 'am.
4 Q 3:30, four o'clock, something like that?
5 A Mayhe a little bit later, but yes.
6 Q A little bit later and you went by yourself?
7 A Yes, ma~arfl.
8 Q And you left by yOULrseIF?

'  9 A Yes .  i l i a ' am.

I1~ Q You still talk to Clmsta Vincent now'?

i

A Yes, ma'am.
q She was there --
A Yeg. ma~arn.

11 4  Q In her own house?
iJ5 a Yes, ma'am.

Q And that you may have smoked weed?
A Yes, ma'am.
Q Because that would not have been abnormal --
A NO, ran)am.
Q For you to do, right?
A No.  g la ' am,

Q In the middle of the afternoon?
23 A In the evening, yes.
24 Q In the evening. Well you said again yea went

back in the evening?

Page 104
A Ye s ,  m a ' a m .
Q When these calls came from what you could

delermine appeared to be from Hae Min Let's family.
4 right?

A Yes ,  ma)am,
6 Q And from the police, right'?
7 A Yes, ma'am.
g Q The second visit was in the evening, right'?
9 A Yes, ma)aJn.

10 Q But the first visit was in the afternoon, W~L~
t l it not?
12 A Ye s ,  l l l a ' a l ) L
13 Q And during the visit which you hadn't told
14 them about you smoked weed, fight':'
15 a Yes, ma'am.
16 Q And you told them about the first visit when
17 it actually was the second one in the evening on the

15th of March, did you not?
A Yes, ma'am.
Q You didn't tell them about both visits, did

you?
A On the 15th?
0 Yes, sir.
A Yes, I did.
Q Is Christa Vincem still your friend'?

Pa~e 101 - Paue 104
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Page 101 Page 103
1 A Yes. ma'am.
2 Q And you chose to lie. did you not?
3 A Yes. ma'am.
4 Q About a number of things?
5 A Yes, ma'am.
6 0 Okay. Tie chronology of events?
7 A Yes. ma’am.
8 Q Where things occurred such as the trunk pop?

A Yes. ma’am.
10 Q Where you were at any given time?
II A Mo, ma’am Mot at any given time.
12 Q Whether or not -- well, you lied about where
13 you were when the trunk pop was. right?
14 A Yes. ma'am.
15 Q You lied about that?
16 A Yes. ma'am.
17 Q You lied about the McDonald's, right?
18 A Yes, ma’am.
19 Q You tell us that's a lie. right?
20 A Yes, ma'am.
21 Q They didn't make you lie. did they?
22 A No. ma'am.
23 0 You chose to lie. did you not?
24 A Yes, ma'am.
25 Q You lied about Christa Vincent, did you not ?

1 0 And it was in the middle of -- late
2 afternoon, right?
3 A Yes. ma’am.
4 Q 3:30. four o'clock, something like that ?
5 A Maybe a little bit later, but yes.
6 Q A little bit later and you went by yourself'
7 A Yes. ma’am.

Q And you left by yourself?
> 9 A Yes. ma'am
i 10 Q You still talk to Christa Vincent now ?
>il A Yes. ma'am.
12 Q She was there —13 A Yes. ma'am.
14 Q In heT own house?

1 15 A Yes. ma'am.
16 Q And that you may have smoked weed?
17 A Yes, ma'am.
18 Q Because that would not have been abnormal --
19 A No, ma'am.
20 Q For you to do, right ?
21 A No. ma'am.

i

I 8
! 4

i

22 Q In the middle of the afternoon ?
23 A In the evening, yes.
24 Q In the evening. Well you said again you went
25 back in the evening?

Page 102 Page 104
l A Yes, ma’am.
2 Q When these calls came from what you could
3 determine appeared to be from Hac Min Lee's family.

I 4 right?
5 A Yes, ma'am.
6 Q And from the police, right?
7 A Yes. ma'am.

1 A Yes, ma'am.
2 Q In fact, about Christa Vincent on the 15th
3 you said, by the way we were at Christa Vincent's when
4 1 told you we were at McDonald's, right ?
5 A No. that was not my statement.
6 Q Pardon.
7 A That was not my statement.
8 Q That wasn't your statement?
9 A No, 1 did not say oh. by the way we were at

10 McDonald's or —1 1 Q But that was the information you conveyed.
12 was it not?

Q The second visit was in the evening, right ?
A Yes, ma'am.
Q But the first visit was in the afternoon, was

8
9

10
11 it not ?
12 A Yes, ma'am.
13 Q And during the visit which you hadn't told
14 them about you smoked weed, right?
15 A Yes, ma'am.
16 Q And you told them about the first visit when
17 it actually was the second one in the evening on the
18 15th of March, did you not?
19 A Yes, ma'am.
20 Q You didn't tell them about both visits, did
21 you?
22 A On the 15th?
23 Q Yes. sir.
24 A Yes, 1 did.
25 Q Is Christa Vincent still your friend?

13 A Yes, ma'am.
14 Q You were correcting the earlier lies?
15 A No, ma'am.
16 Q At some point sir. you told them that you
17 went to Christa Vincent's place that day, did you not?
18 A Yes, ma'am.
19 Q And you did, didn't you?
20 A Yes. ma'am.
21 Q You went in the afternoon all by yourself,
22 did you not?
23 A Yes. ma’am.
24 Q Adnan wasn't with you. was he?
25 A No. ma'am. _
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I A We're acquaintances, we're not friends 

[2 anymore
3 Q You described as a friend back then. did you     I

I  ~  no t?
5 A Yes, ma'am.
6 Q As a pcrsvn you visited on a rv~lar basis?
7 A y{~S~ Inn' ~dIL

S Q And you considered both her and her boyfriend
9 friends?

1 0 A Yes .  ma '~ ,m.
t [ Q You went over to their house and you smoked
12 weed, did you not'?
1 3     A Ye S .  m a ' a t n +

Q Marijuana, is that correct?
A Ye s ,  m a ~ a m .
Q And you did that back then on a regular

basis, did you not?
A Yes, ma'am.
Q You always, hack then smoked marijuana

regularly, did you not?
A Not always.
Q You mean not always regularly?
A Yes. ma'am.
Q Okay. Sometirecs you smoked it regularly and

sometnncs you did not?

10

l J2

1 5
1 6
17

t8
19
20
21
22
23
24
125

t Chfista Vincent, did you?
2 A N o ,  m a ~ a m .  N o .  m a r g i n .

Q You've told us that you then went on a search
4 for more marijuana, did you not?

A Yes, ma'am.
6 Q That's why the calls to Furlow'?
"~ A Yes. ma*am.

Q Your friend?
A YeS, rea'am.
Q A call you made?
A Yes, ran*am.
Q For the specific punpasc of locating

marijuana'?
A Excus4~ I t . ,  yes,  ma'~[ I .
Q To smoke?
A Yes, ma~a.tn.
Q Then?
A YeS, I~lalal'n,
Q That day'?
A Yes ,  mara l i l .
Q On the 13th?
A Yes, maqarll.

Q And your calls --
T[-IE COURT: MS. Gutierrez. 1 think we're

going to stop there because this is a good sOOt. we're

Page 106
l A Y~ ,  ma~am.
2 Q Marijuana smoking effected you, did it not7
3 A Some.
4 Q It would alter your perception?
5 A A liule.
c, O It would alter how you felt?
7 A Solne.
8 Q It would alter your energy level'?
9 A Some.

l 0 Q And you could observe it altering somconc you
H smoked with?
12 A Somet imes.
13 Q And you liked to do it. did you not?
1 4  A  Y e s .
t5 Q And you did it at least sometimes on a
16 IL'go.laI basis, did you not?
1 7      A Ye s ,  m a ' a m ,

Q And sometimes that regular basis included
19 doing it even mum then once a day. is that right'?
20     A Yes .  I na~az la ,
2[ Q And this day, the l 3th of Januaty in regard
z2 to your smoking wccd wasn't much different then other
13 days, was it?
!4 A Then what others?

25 Q Well, you didn't smoke it just that once with

Page 108
I talking about the 13th and the issue of the smoking of
2 marijuana is a good place pause --

MS. OUTIERREZ: Y~.
THE COURT: Because that way we can pick up

-~ with. Ladies and gentlemen we an: going to take a
6 lunch and recess at this time. I'm going to advise you
7 that as you get ready to leave I'm reminding you to
8 leave your hole pads face down on your chairs, they
9 will be secured in the lunch and recess. I'm going to

10 ask that you not talk to anyone during the recess about
11 this case or amongst yourselves about the testimony.
12 I ask that you do as you've been asked to. If
13 anyone tries to approach you or talk to you about this
14 cage that you let the Court know either through the
15 staff, the courtroom clerk, the Deputy Sheriff or my
16 law clerk and I also would appreciate your being
17 advised that I've insn'ucted all witnesses not to have
18 any contact with you. So if you do see them in the
t9 hallway and they look at the ceiling or look at the

floor, go in the opposite direction, catch the next
elevator, it's because they're abiding by my request
not to have any contact with you. That contact extends
to Counsel for the State and for the Defense and any
individuals working for them or working with them with
this case.

Condcosclt! ™

Page 105 Page 107
I A We're acquaintances, we re not friends
2 anymore.
3 Q You described as a friend back then, did you
4 not?
5 A Yes. ma'am.
6 Q As a person you visited on a regular basis?
7 A Yes, ma’am.
ti Q And you considered both her and her boyfriend
9 friends?

1 Christa Vincent, did you?
2 A No, ma'am. No. ma'am.
3 Q You've told us that you then went on a search
4 for more marijuana, did you not?
5 A Yes, ma'am.
6 Q That's why the calls to Furlow'1
7 A Yes. ma'am.
8 Q Your friend?
9 A Yes, ma'am.

10 Q A call you made?
II A Yes. ma'am.
12 Q For the specific purpose of locating
13 marijuana?
14 A Excuse me, yes. ma'am.
15 Q To smoke?
16 A Yes, ma'am.
17 Q Then?
18 A Yes, ma'am.
19 . Q That day'?
20 A Yes, ma'am.
21 Q On the 13th?
22 A Yes, ma'am.
23 Q And your calls --

THE COURT: Ms. Gutierrez. 1 think we're
j 25 going to stop there because this is a good spot, we re

!

10 A Yes. ma'am.
1 1 Q You went over to their house and you smoked
12 weed, did you not?
13 A Yes, ma'am,

14 Q Marijuana, is that correct?
15 A Yes, ma'am.
16 Q And you did that back then on a regular
17 basis, did you not?
18 A Yes. ma'am.
19 Q You always, back then smoked marijuana
2(1 regularly, did you not?
2 1 A Not always.
22 Q You mean not always regularly?
23 A Yes. ma'am.
24 Q Okay. Sometiines you smoked it regularly and
25 sometimes you did not?

;

24

Page 106 Page 108
I talking about the 13th and the issue of the smoking of
2 marijuana is a good place pause --

MS. GUTIERREZ: Yes.
THE COURT. Because that way we can pick up

5 with. Ladies and gentlemen we are going to take a
6 lunch and recess at this time. I'm going to advise you
7 that as you get ready to leave I’m reminding you to
8 leave your note pads face down on your chairs, they
9 will be secured in the lunch and recess. I'm going to

10 ask that you not talk to anyone during the recess about
1 1 this case or amongst yourselves about the testimony.

I ask that you do as you've been asked to. If
13 anyone tries to approach you or talk to you about this
14 case that you let the Court know either through the
15 staff, the courtroom clerk, the Deputy Sheriff or my
16 law cleTk and I also would appreciate your being
17 advised that I've instructed all witnesses not to have
1 8 any contact with you. So if you do see them in the
19 hallway and they look at the ceiling or look at the
20 floor, go in the opposite direction, catch the next
21 elevator, it's because they're abiding by my request
22 not to have any contact with you. That contact extends
23 to Counsel for the State and for the Defense and any
24 individuals working for them or working with them with
25 this case.

1 A Yes, ma'am.
2 Q Marijuana smoking effected you, did it not?
3 A Some.
4 Q It would alter your perception?
5 A A little.
6 Q It would alter how you felt?
7 A Some.
8 Q It would alter your energy level?
9 A Some.

10 Q And you could observe it altering someone you
11 smoked with?
12 A Sometimes.
13 Q And you liked to do it did you not?
14 A Yes.
15 Q And you did it at least sometimes on a
16 regular basis, did you not?
17 A Yes, ma'am.
18 Q And sometimes that regular basis included
19 doing it even more then once a day. is that right?
20 A Yes, ma'am.
21 Q And this day, the 13th of January in regard
22 to your smoking weed wasn't much different then other
23 days, was it?
24 A Then what others?
25 Q Well, you didn’t smoke it just that once with

3
4

12
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I At this time ladies and gentlemen, I'm gumg to
2 ask that you go to lunch, go with Ms. Connelly who's
3 going to walk you around to the jury room at this time
a and we're going to ralurn with this case -- Counsel,
5 I'm advising you 1:30. It is now 12:40, 1:30. 1:30.

(The jury was excused from the courtroom.)
7 (At 12:40 p.m,, a luncheon recess was taken.)
8 MS. G~RREZ: Can we see you about gamt?
9 THE COURT Well all right 1:45? 9

l 0 MS GUTIERREZ: NO. Judge in hght of the t0
I t pl'~VlOUS " THE COURT HOW about two o'clock? [ 1 l
12 MS. GLrrlERRE.Z: Yeah, because we have to 112
,3 review the tape and -- 13
14 THE COURT: All fight, Two o'clock, ladies

1614

t5 and gendemen, two o'clock. Thank Ms. Outierrez for 15
'16 dic ex~a time for lunch, All fight. Two o'clock.
17 Yes. !17
18 MR. UglCK: A scheduling maRer that we would 118
19 like to bring to your attention - [                       19

20 THE COURT: YeS. 20
21 MR. UR]CK: Before we break. 21
22 THE COURT: Before you do that. Mr. Wilds, 22
23 I'm going to ask that the Sheriff escort Mr. Wilds to 23
2,: the hallway at this time and see that he gets on his 24
25 way, but I'd ask that you wait until the hallway is 25

Page 110
I cleared of the jurors before he's permitted to leave.
2 Yes.
3      THE COURT: Mr. Wilds. the Sheriff is going
4 to show you where you are to he after the luncheon
5 recess. It is not where you have been in the past.
6 You must go there and the Sheriff will come and get you
7 when we need your testimony at two o'clock, do you
8 understand'?
9 SHERIFF: dnaudible)?
lit THE COURT: Pardon.
I 1 SHERIFF: (inaudible)'?
[2 THE COURT: Yes, he's going to go with you to
13 retrieve those items and then he's going to show you
I4 whei¢ you are tO walt. All right. Very well, You may
15 go with the Sheriff at this time. All right, the
16 scheduling situation or problem?
17 MR. URICK: Ms. Murphy will fill you in.
18      THE COURT: Yes.
19 MS. MURPHY: Wet[ Your Honor, one of our
l0 witnesses, Ms. Vincent has a test scheduled Monday
tl afternoon, this is not a regular school exam. it's a
!2 different type of test that was scheduled months in
!3 advance and costs as I understand it ~. significant
I4 amount of money. She has just requested that she not
25 be present Monday at all. We, you know have other

Page 1 I I ]
witnesses we can try to get he~e, but if we should be
stuck on Monday without a wilness I jug want the Court
to understand that this is something, she's asking for
special eonsideradOn. She has been here upwards of
eleven hours already in this trial.

THE COURT: HOW mflny other witnesses do you
have?

MS MURPHY: Four
THE COURT: SO, today is Friday. l can tetl

you we're going to come back at two o'clock, i doubt
that we'll get through with Mr Wilds. but even if we
do I doubt that thece's a problem with calling Ms.
Vincent and if there is, how long do you expect Ms.
Vincent on direct?

MS. MURPHY: I wouldn't expect more then a
half hour. forty minutes.

THECOURT: Okay. Well why don't you m
abundance of caution plan to call her on Tuesday or
some day after Monday

MS, MURPHY: That's cummtly what we've
ptanned, hut the Court just ask that we advise you of
any difficulties and I just wanted to inform you+

THE COURT: Thank you lbr advising, Ms.
Murphy. You can note that i'm sure that you could calI
three witnesses and if we finish early on Monday we can

Page 112
I always discuss jury instructions or any other things
2 that we can discuss. I'm su~ they'll he an abundance
3 of things that we could discuss before the Defense
4 would have an opportunity to put on one if they choose
5 to put on a defense.
5 MS. MURPHY: Thank you, Your Honor.
7 T'dE COURT: So, if we even get to the point
8 where they would put on a defense because we don't even
9 know that yet. All fight. This Court will stand in

10 recess
1 ]       MS. GUTIERREZ: What if an3qhing do we have
12 to do to review the tape?
13      THE COURT: Just plug it in. I'm going to
14 instruct Ms. Connelly to just make sum that the
15 machine is rolled up here to the front and the Court
t6 witl stand in recess. I'm going to advise the clerk
t7 that if you need to call down and have someone sit in
18 the cottnroom while you go to lunch, someone needs to
19 be hexe, we have evidence.
20      THE CLERK: I have my lunch here, I'll just
21 stay hem
22      THE COURT: Do you have a problem with that'?
23       THE CLERK: No, 1 don't.

22: Very ',~1~ ~iOsU~=I; s~tand ~Ore%s~'= untihe~l'

Condcnsclt! ™

Page 109 Page 1 1 1
At this time ladies and gentlemen. I'm going to

2 ask that you go to lunch, go with Ms. Connelly who's
3 going to walk you around to the jury room at this tunc
4 and we're going to return with this case -- Counsel,
5 I’m advising you 1:30. It is now 12:40, 1:30. 1:30.

1 witnesses wc can try to get here, but if we should be
2 snick on Monday without a witness I just want the Court
3 to understand that this is something, she’s asking for
4 special consideration. She has been here upwards of
5 eleven hours already in this trial.

I

(The jury was excused from the courtroom.)
(At 12:40 p.m.. a luncheon recess was taken.)
MS. GUTIERREZ: Can we see you about that?
THE COURT Well, all right. 1:45?

THE COURT: How many other witnesses do you66
7 have?7

MS MURPHY: Four
THE COURT: So. today is Friday, I can tell

10 you we're going to come back at two o'clock. I count
THE COURT How about two o'clock? i 1 1 that wc'U get through with Mr Wilds, but even if we

88
99

I
MS GUTIERREZ. No. Judge in light of the10

1 1 previous -
MS GUTIERREZ: Yeah, because we have to 12 do I doubt that there’s a problem with calling Ms

13 Vincent and if there is, how long do you expect Ms
14 Vincent on direct?

MS MURPHY: 1 wouldn't expect more then a
16 half hour, forty minutes.

THE COURT. Okay. Well, why don't you in

18 abundance of caution plan to call her on Tuesday or
19 some day after Monday

MS. MURPHY. That's currently what we've
21 planned, but the Court just ask that we advise you of
22 any difficulties and I just wanted to inform you.

THE COURT: Thank you for advising, Ms
24 Murphy. You can note that I'm sure that you could call
25 three witnesses and if we finish early on Monday we can

12
1 3 review the tape and ~

THE COURT: All right. Two o'clock, ladies
13 and gentlemen, two o'clock. Thank Ms. Gutierrez for
16 the extra time for lunch. All right. Two o'clock.
17 Yes.

14
15

17
MR. URICK. A scheduling matter that we would

19 like to bring to your attention —
THE COURT: Yes.
MR. URICK: Before we break.
THE COURT: Before you do that. Mr. Wilds,

23 I'm going to ask that the Sheriff escort Mr. Wilds to
24 the hallway at this time and see that he gets on his
25 way, but I'd ask that you wait until the hallway is

18

2020
21
22

23
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1 cleared of the jurors before he's permitted to leave.
2 Yes.

1 always discuss jury instructions or any other things
2 ihat we can discuss I’m sure they'll be an abundance
3 of things that we could discuss before the Defense
4 would have an opportunity to put on one if they choose
5 to put on a defense.

MS. MURPHY: Thank you. Your Honor
THE COURT: So, if wc even get to the point

8 where they would put on a defense because we don't even
9 know that yet. All right. This Court will stand in

10 recess

THE COURT. Mr. Wilds, the Sheriff is going
4 to show you where you are to be after the luncheon
5 recess. It is not where you have been in the past.
6 You must go there and the Sheriff will come and get you
7 when we need your testimony at two o'clock, do you
8 understand?

3

6
7

SHERIFF: f inaudible)?
THE COURT: Pardon.
SHERIFF: (inaudible)?
THE COURT: Yes. he's going to go with you to

13 retrieve those items and then he's going to show you
14 where you arc to wait. All right. Very well. You may
15 go with the Sheriff at this time. All right, the
16 scheduling situation or problem?

MR. URICK: Ms. Murphy will fill you in.
THE COURT: Yes.
MS. MURPHY: Well Your Honor, one of our

20 witnesses, Ms. Vincent has a test scheduled Monday
21 afternoon, this is not a regular school exam, it's a
22 different type of test that was scheduled months in
23 advance and costs as I understand it a significant
24 amount of money. She has just requested that she not
25 be present Monday at all. We, you know have other

9
10 •

MS. GUTIERREZ: What if anything do we have
12 to do to review the tape?

THE COURT Just plug it in. I'm going to
14 instruct Ms. Connelly to just make sure that the
15 machine is rolled up here to the front and the Court
16 will stand in recess. I'm going to advise the clerk
17 that if you need to call down and have someone sit in

18 the courtroom while you go to lunch, someone needs to
19 be here, we have evidence.

THE CLERK: 1 have my lunch here. I'll just

II11
12

13

17
18
19

20
21 stay here.

THE COURT: Do you have a problem with that''
THE CLERK: No, I don't.
THE COURT: You can eat your lunch in here

25 Very well, this court will stand in recess then until

22
23
24
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I ~VO o~clock.
2 BAILIFF: All rise.
J fLtmchaon recess.)
4 (Jury not present upon recoavening.)
5 THE COURT: Axe we going to need to discuss

[,~ anyt/mag hefon~ Mr Wilds comes out?
[ 7 MS GLrTIERREZ: Yes

8 THECOL'RT~ All right. So after Mr Syed
9 gets here hut before Mr. Wilds'~

l0        MS GUTIERP~EZ: Y~S.
T,4ECOURT: Ve~welL "I'tmnk you All

t2 fight. Ms. Gutierrez, you had a matter?

page 113 Page 115
I then that number. So, anyway we asked and the clerk
2 enabled us. we went and got that to see if in fact
3 there was some otber entry of some other date that
4 perhaps Ms, Sheldon missed that in&cared there was
5 so~ proceeding mad as the Court i$ looking at it. the
0 only proceeding, well it's not even a proceeding The
7 only crones on 1/4 and It'4, 2000 that what's called a
8 disposition although above that it's clear l~ not a
9 dispoalt~on, but that it was postponed and reset

10    Judge. we knew aheut the 1t4 date and I knew
l I before looking at that tape that nothing would appear
12 but Mr. Urick wasn't here at the time so I was unable

13      MS. GL"TIERREZ: Yes, Your Honor. During the
14 break we had an opportunity to view the tape that was
15 brought up and as I understand it and I don't have any
]6 personal knowledge, I don't know how the court reporter
17 locates a speciEc tape but having dealt ,mdi it before
18 there's some system that they putt up the numbe~ and

19 the naallc you can locate The tape that was ~cnt up
20 because all that it covers is really the hearing that

took place on the 7di of Septemher before Judge McCurdy
during which Mr Uriek was present. Ms Benaroya was
present, Ms. Murphy came into the courtroom but didn't
sit at the trial table. Mr. Wilds was present and that
is in fact that 1 viewed before. It is what they keep

Page I 14
1 calling, you know, the pica.    All that happened on
2 that tape was Judge McCutdy asking Mr. Wilds, you know
3 the plea litany questions as a predicate to taking the
4 plea. Then there w~ a short discussion hecatkqe, of
5 course Judge MeCurdy recognized it wasn't a plea. he
6 couldn't enter a verdict and between Judge McCardy and
7 the clerk with some input from Mr. Urick about what to
8 call it since it was a plea and then the ~tting of a
9 date for the further heanng on 1/04. 1999

10    Now we knew about that and Judge. it was my
I I recollection, hut we sought and with the clerk's
12 assistance we obtained the court file that is the only
IJ court f[ie that I know of in existence regarding Mr.
14 Wilds and ]us charge. 1 will note that that court file
15 look us a while to locate because the number on the
16 plea agreement which is the only number that there is,
17 is not the number assigned to the criminal information
18 hereand for whatever reason --

19 THE COURT: Is it the number that I gave --
20 thai was given to us to locate the file?
21 MS. GVT1ERREZ: That's not the number on the
22 plea ~greewcnt.
23       THE COURT: No, it's a different number then
24 the number that was given oul loud in Court for the --
t5       MS GUTiERREZ: Yes. it's a different ntunber

13 to ask him But l knew from fay own personal knowledge
14 that ML Wilds didn't appear that day that there was
15 nothing called on Judge McCurdy's txx.anse as you can
16 imagine I W$.~ awai~ng that day knowing this trial was
17 coming up to find out what. in fact happened to Mr
18 Wilds but I was not surprised to learn that in fact he

7 got it postponed without anypody appearing. Mr. Ur.ek
20 confirmed that for me We did glance through the mpc

of 1/4. Thlac's nothing that signaled to he Mr, Wild
22 and that didn't occux. 1 walked down learmng, after
23 learning from Mr. Uriak that the way that it happened
2,1 was that Mr. Urick had a conversation with Judge
25 MeCurdy in which he reque.sted that Judge McCurdy speak

Page 116
1 to this wima~s including the offer essentially of
2 Judge McCurdy darn'mining if. in fact Mr Wilds wanted
3 to withdraw the plea That's a sta~dse to us Judge,
4 and if those are --

THE COURT: Wait. when did this conversation
6 happen'?

MS. GUT1ERREZ: I don't know.
8      THE COURT: But yOLl'fe offering that thenc
9 was such discussion?

I 0 MS. GUTIERRET_: Well Mr. Urick offered that
1I to inc.

12 THE COURT: V~lgIl?
13 MS. GUTIERREZ: Just now. I inquired, you
14 know how is it that in my attempt to locate the tape of
15 this p~ng having all otherefforts eJehansted l
16 tuta to Mr. Utick and asked some questions and he
17 answered them and the information he conveyed was that
18 they way it happened was that he asked Judge McCurdy to
19 have a conversation vath Mr. Wilds and that that
20 include2, and, you know that in case Mr. Wilds wanted to

withdraw the plea.
Now. I didn't ask when that oceun'ed because he

already told us whatever occurred, occurred somctune in
September and ohviomly this conversation took place
some tirr~ before then. Judge, I then walked down to

Page 113 -Pa~e 116
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1 then that number. So, anyway we asked and the clerk
2 enabled us, we went and got that to see If in fact
3 there was some other entry of some other date that
4 perhaps Ms Sheldon missed that indicated there was
5 some proceeding and as the Court is looking at it. the
6 only proceeding, well it's not even a proceeding The
7 only entries on 1/4 and 1/4, 2000 that what's called
8 disposition although above that it's clear it not a
9 disposition, but that u was postponed and nisei

Judge, we knew about the 1/4 date and I knew
11 before looking at that tape that nothing would appear
12 but Mr. Urick wasn't here at the time so I was unable
13 to ask hnn But I knew from my own personal knowledge
14 that Mr. Wilds didn't appear that day that there was
15 nothing called on Judge McCurdy's because as you can
16 imagine J was awaiting that day knowing this trial was
17 coming up to find out what, in fact happened to Mr
18 Wilds but 1 was not surprised to learn that in fact he
19 got it postponed without anybody appearing Mr. Urtck
20 confirmed that for me We did glance through the tape
21 of 1/4 There's nothing that signaled to be Mr. Wild
22 and that didn't occur. 1 walked down learning, after
23 learning from Mr Unck that the way that it happened
24 was that Mr. Urick had a conversation with Judge
25 McCurdy in which he requested that Judge McCurdy speak

1 two o'clock
BAILIFF AUrise.
(Luncheon recess.)
(Jury not present upon reconvening.)
THE COURT: Are we going to need to discuss

6 anything before Mr Wilds comes out9
MS GUTIERREZ: Yes
THE COURT All right. So after Mr Syed

9 gets here but before Mr. Wilds9
MS GUTIERREZ Yes.
THE COURT Very well. Thank you All

12 right. Ms. Gutierrez, you had a matter?
MS. GUTIERREZ Yes. Your Honor. During the

14 break we had an opportunity to view the tape that was
15 brought up and as 1 understand it and I don’t have any
16 personal knowledge, I don’t know how the court reporter
17 locates a specific tape but having dealt with it before
18 there's some system that they pull up the number and
19 the name you can locate The tape that was sent up
20 because all that it covers is really the hearing that
21 took place on the 7th of September before Judge McCurdy
22 during which Mr Urick was present. Ms. Benaroya was
23 present, Ms. Murphy came into the courtroom but didn't
24 sit at the trial table. Mr Wilds was present and that
25 is in fact that I viewed before. It is what they keep

2
3
4
5

7 a
8

1010
II
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1 calling, you know, the plea. All that happened on
2 that tape was Judge McCurdy asking Mr Wilds, you know
3 the plea litany questions as a predicate to taking the
4 plea Then there was a short discussion because, of
5 course Judge McCurdy recognized it wasn't a plea, he
6 couldn't enter a verdict and between Judge McCurdy and
7 the clerk with some input from Mr. Urick about what to
8 call it since it was a plea and then the setting of a
9 date for the further hearing on 1/04. 1999

10 Now we knew about that and Judge, it was my
11 recollection, but we sought and with the clerk's
12 assistance we obtained the court file that is the only
13 court file that I know of in existence regarding Mr.
14 Wilds and his charge. I will note that that court file
15 took us a while to locate because the number on the
16 plea agreement which is the only number that there is,
17 is not the number assigned to the criminal information
1 8 here and for whatever reason -

1 to this witness including the offer essentially of
2 Judge McCurdy determining if. in fact Mr Wilds wanted
3 to withdraw the plea That's a surprise to us Judge,
4 and if those are —THE COURT: Wait, when did this conversation5
6 happen9

MS. GUTIERREZ: I don't know.
THE COURT: But you’re offering that there

9 was such discussion?
MS. GUTIERREZ Well. Mr. Urick offered that

7
8

10
1 1 to me.

THE COURT: When?
MS. GUTIERREZ: Just now. I inquired, you

14 know how is it that in my attempt to locate the tape of
15 this proceeding having all other efforts exhausted 1
16 turn to Mr. Urick and asked some questions and he
17 answered them and the information he conveyed was that
18 they way it happened was that he asked Judge McCurdy to
19 have a conversation with Mr. Wilds and that that
20 included and, you know that in case Mr. Wilds wanted to
21 withdraw the plea

Now. I didn't ask when that occurred because he
23 already told us whatever occurred, occurred sometime in
24 September and obviously this conversation took place
25 some time before then Judge, I then walked down to

12
13

THE COURT: Is it the number that 1 gave --
20 that was given to us to locale the file?

MS. GUTIERREZ: That’s not the number on the

19

21
22 plea agreement. 22

THE COURT: No, it's a different number then
24 the number that was given out loud in Court for the —

MS GUTIERREZ: Yes, it's a different number

23

25
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Judge McCm'dy's intending to ask ludge McCurdy if he
had any recollection or any indication of the da~¢ or

[ 3 bow or what, anything that happened since to my way of
4 thinking which, you know I c~Aamly could be wrong,

] 5 but it is such a~ unusual event to occur I can not

16! tmagin¢ a Jud~ having been asked to inquire as to

whether somebody wanted to wtthdraw a plea or not, that
such a conversation would not have taken place on the
record. Whether it took place in a courtroom or m a
Judge's chamber and could net ,nagme that ~uch a

ll conversation could take place wtthom nouce to the
12 lawyer even if the lawyer or without appointment of
13 anoti~r lavd, er for that to happen.
14 But what I discovered was a note on Judge
15 McCurdy's courtroom ~ad chambers that made me think, it
L6 appeared that he was not here. [ just noticed that his
17 docket was bcing called over the Mitchell Courthouse in
18 front of Judge Quarles and 1 asked the clerk and he
19 again, graciously assisted us in discovering that m
20 fact, Judge Quarles is calling Judge McCurdy's docket,
21 Judge McCLtrdy is not hem.
22    So. I haven"t been able to go any further, but I
23 will tell you. you grow now l have even greater
24 concerns 1 haven't had an opportunity to ask Mr.
25 Urick any other questions about it. but certainly lots

Page 119
1 from red~ McCurdy when Juci~ McCurdy is available and
2 Judge. he's alw.ady gone on our witness list and i
3 don't know where it will lead l airt concerned and n['g
4 co.airily something that I will be entitled to ask dns
5 witness about ['m entitled to know about It before 1
6 ask any, yoz know scratch at the edge's to s¢ what's
7 safe before deciding whether it's worth it to go after.
8 It sure as hell appears to be worth it, but I know
9 nothing and Judge, evel3'thing unusual has happened

IO about thts case We couldn't find the ca~+ we
I 11 couldn't fred a court file. ~t mras out It'S filed
12 under a non-existent number, a hearing that was suppo~c
13 to have occurred doesn't appear somewhere.
14 I 'm seared Judge, to go aft~ anything else
t5 without knowledge on which to base it. I think I'm
t 6 entitled to not just have to scun3t around Ih¢ edges
17 and then see, is this safe, can l take another titde
lg baby step. My client is entitled to the best that 1
19 can do, whatever that it is and I'm entitled to be on
20 notice. You know, I now ragret --
21       THE COURT: MS Gutierrez. before you go any
22 further I have a question and 1 hate to ha rude, but
23 you have two attorneys or two individuals at mai
24 table.

Ms. ~trnErmEz: Y~. Judge.

of questions are now raised that I think are    Page 1 ] 8
significant issues.

In the first case we maintain that Mr. Urick
deciding and providing a lawyer for the witness was an
unusual event and we know and have not been put on

6 notice of any other intervening event that might
7 trigger the lawyer who chose the lawyer for this
8 witness. Going to a Judge after that lawyer has
9 represented the witness in what they report to be a 9
I~/ plea litany continued to call a plea ngree]rent that the 10
I1 Judge who took that plea agreement with that lawyer I I
12 present, allowed that lawyer to act would then be asked 12
t3 to hold a conversation with a wimcss who's represented 13
14 Wlth COUnSel, that included an inquiry regarding 14
15 whether or not the client wanted to continue with the 15
16 plca~ That's certainly relevant to all of the issues t6
17 that concern us. What was the bargain, how fluid was 17
18 his plea agreement, who was in control of it and of 18
19 course, Judge it's out contention that Mr. Urick was 19
20 always in COnUroI and this certainly seems to support 20
21 itself. It makes that hearing critical to us and Mr. 21
22 Urick has told us it occurred, it doesn'l appeal to be 22
23 on any record, we're sort of at a wall. I don't know 23
24 wbeZ'e else to go.

252425 Obviously. I will continue to seek information

Page 120
THE COURT: One of them you asked if they

2 could sit there, the other one you did not.
MS. GUTIERREZ: I'm sorry, Judge. She did

4 remind me that I hadn't done that.
" THE COURT: So, can you tell me who she is.

6      MS.OUTIERREZ: Thig is Kelly Parthamos. I
7 did introduce the Court to her last Friday. she's also
8 third year law student, she also is an assistant and as

the Court knows we have many different transcrip~.s to
work with and that is my purpose. That they are
familiar with everything wc locate and thereby save
time. then if I and asking the questions also I have to
flip through ~ different transcripts to find them
and so. I wasn't actually where she's here and we had
the Sheriff just put a chair up for her when she
arrived and she has reminded me that l again introduced
her to you and every time she vaites it down I have
forgotten. So,'l would request permission for her to
continue to do that.

THE COURT: She may remain, but I need you to
talk to hat. You want to come up.

MS. GUTIERREZ: Sure.
THE CQURT: Mr. Urick.
MS. GUTIERREZ: DO you want her up too?
THE COURT: No.

Condcnsclt!™
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1 from Judge McCurdy when Judge McCurdy is available and
2 Judge, he's already gone on our witness list and 1
3 don’t know where it will lead 1 am concerned and it's
4 certainly something that I will be entitled to ask this
5 witness about I'm entitled to know about it before 1
6 ask any, you know scratch at the edge's to see what’s
7 safe before deciding whether it's worth it to go after
8 It sure as hell appears to be worth it, but I know
9 nothing and Judge, everything unusual has happened

10 about this case We couldn't find the ease, we
11 couldn't find a court file, it turns out it's tiled
1 2 under a non-existent number, a hearing that was suppose
1 3 to have occurred doesn't appear somewhere

I’m scared Judge, to go after anything else
15 without knowledge on which to base it. I think I'm
16 entitled to not just have tp scurry around the edges
17 and then see, is this safe, can I take another little
18 baby step My client is entitled to the best that I
19 can do, whatever that it is and I’m entitled to be on
20 notice. You know, 1 now regret -

THE COURT Ms. Gutierrez, before you go any
22 further I have a question and I hate to be rude, but
23 you have two attorneys or two individuals at tnal
24 table.

1 Judge McCurdy's intending to ask Judge McCurdy if he
2 had any recollection or any indication of the date or
3 how or what, anything that happened since to my way of
4 thinking which, you know I certainly could be wrong,

! 5 but it is such an unusual event to occur I can not
6 imagine a Judge having been asked to inquire as to
7 whether somebody wanted to withdraw a plea or not, that
8 such a conversation would not have taken place on the
9 record Whether it took place tn a courtroom or in a

Hi judge's chamber and could not imagine lhal such a
1 i conversation could take place without notice to the
12 lawyer even if the lawyer or without appointment of
1 3 another lawyer for that to happen

But what I discovered was a note on Judge
15 McCurdy's courtroom and chambers that made me think, it
16 appeared that he was not here I just noticed that his
17 docket was being called over the Mitchell Courthouse in
18 front of Judge Quarles and I asked the clerk and he
19 again, graciously assisted us in discovering that in
20 fact. Judge Quarles is calling Judge McCurdy's docket,
21 Judge McCurdy is not here.

So. I haven't been able to go any further, but I
23 will tell you, you know now I have even greater
24 concerns. 1 haven't had an opportunity to ask Mr.
25 Urick any other questions about it, but certainly lots

14 14

21
22

I
MS. GUTIERREZ: Yes, Judge.25
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THE COURT: One of them you asked if they

2 could sit there, the other one you did not.
MS. GUTIERREZ: rm sorry, Judge. She did

4 remind me that I hadn't done that.
THE COURT: So, can you tell me who she is.
MS. GUTIERREZ: This is Kelly Parthamos. 1

7 did introduce the Court to heT last Friday, she's also
8 third year law student, she also is an assistant and as
9 the Court knows we have many different transcripts to

10 work with and that is my purpose. That they are
1 1 familiar with everything we locate and thereby save
12 time, then if 1 and asking the questions also I have to
13 flip through three different transcripts to find them
14 and so, I wasn't actually where she's here and we had
15 the Sheriff just put a chair up for her when she
16 arrived and she has reminded me that 1 again introduced
17 her to you and every time she writes it down I have
18 forgotten. So, 1 would request permission for her to
19 continue to do that.

THE COURT: She may remain, but 1 need you to
21 talk to her. You want to come up.

MS. GUTIERREZ: Sure.
THE COURT: Mr. Urick.
MS. GUTIERREZ- Do you want her up too?
THE COURT: No.

1 of questions are now raised that I think are
2 significant issues.

In the first case we maintain that Mr. Urick
4 deciding and providing a lawyer for the witness was an
5 unusual event and we know and have not been put on
6 notice of any other intervening event that might
7 trigger the lawyer who chose the lawyer for this
8 witness. Going to a Judge after that lawyer has
9 represented the witness in what they report to be a

it) plea litany continued to call a plea agreement that the
1 1 Judge who took that plea agreement with that lawyer
12 present, allowed that lawyer to act would then be asked
13 to hold a conversation with a witness who's represented
14 with counsel, that included an inquiry regarding
15 whether or not the client wanted to continue with the
16 plea. That's certainly relevant to all of the issues
17 that concern us. What was the bargain, how fluid was
18 his plea agreement, who was in control of it and of
19 course. Judge it's out contention that Mr. Urick was
20 always in control and this certainly seems to support
2J itself. It makes that hearing critical to us and Mr.
22 Urick has told us it occurred, it doesn't appear to be
23 on any record, we’re sort of at a wall. I don’t know
24 where else to go.

Obviously. I will continue to seek information

1
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] for have th~ Cou/x find the Defendant guilty He held1

i
THE COURT; MS. Murphy. Mr. Sycd, you may

up as well.
(Counsel and Defendant approached the b~xth

and following ¢nsta)d:)
THE COURT: l have no problems with her

- staying the.re
MS GUTIERREZ: Okay Was she egpreSSlVC9
THE COURT You'i'e gotl'~ ~o have [o talk to

I0 ~ about courtroom ¢ttq~. Bclwccn the note
t i passing, which [ don't nund, but that. the facml
12 expressions, the thawing gum yesterday and lalking whan
13 l'm tallung m you.
]4       MR GLrriERREZ: Iwil[ Judge, and I
15 apologize
16       THE COURT. I understm~d that she's a third
17 year, she may not know.
18      MS. GLrfIERREZ: '~ I'm over there and 1
19 don't look and I don't notice.

20 THE COURT: I know. Mr. Lewis ha,,;
21 extremely appropriat,
22      THE COURT Okay. I'll talk in her
23       THE COURT: 111 fact, there a~e times when I
Z4 think he mcs to ignore her in an attempt not to cause
25 a problem

Page 122

MS. GUWIERtLEZ: Okay
2 the tssue of whether or not the Defendant was guilty
3 sub curia pending the Sta~ providing a statement of
,~ facts it appears and the only reason why one would do
5 that. in my mind is so that there would be no record of
6 a guilty plea because if there's no guilty finding that
7 he hasn't been found guilty He didnT hold ~ub curla
8 the sentct~ing, he held sub curia the finding of g,aJlt
9

I10 The other tbang that l lind inlerestmg is that as
[ 12 Counsel has pozntod out, 1 'vc never seen a fl le ilke

J 12 this before. Now. I've worked m the Dismct an,a I've
[ 13 bt'~3 around the courthouse for tltany of [Lm¢2 and [ ,A~, :~
t 14 law cha'k, but cvety indication, cvc~ pureed page,

58 every item is not computer 8enerated cxcepl [;or this,

16 for the case number for one witness to plea guilty, no
17 wttness~g which is so tmusoal, h appears very, ,ory

odd and unusual and I can sec why woutd Ms Gaticrrcz
19 would start to wonder.

20 MR URICK: YoBr Horlor, if [ may poml
21 something oat MS. Gtthcrrez keeps saying a non-
22 exis~t number.
23       THE COURT: lt)s n~lt bert
24      MR. URICK: T]~ number she refers to, [be
25 tracking ntanber --

Page 124
MS GtFFIERREZ: Okay.
THE COURT: And 1 think Mr Syed also tries

tc~ i~ore her.
MS G[IS1ERRkTZ: Because he'g sttting next to

5 her and I'm at the other end, so I apologize I haven't
6 ncticod.

THE COURT¸ No, no. m). Today, yes and be's
8 been helping and [ think if she's going to be in trial
9 you're going to have In talk to her

10 MS GUTIERREZ: PII talk to her
I 1 "781: COURT: Becau~ -- or 1 will talk to her
12 MS GUTIERREZ: [ understand.
13 THE COURT: Okay.
[ 4 MS. CILFIIERRF.Z: Thank you.
15 THE COURT: And SO, to that ~13d sha may
16 remain, but you're going to hevc to do something
17 hecausc I ~cally can't.
[8      MS. (~L-[]ERREZ: I'H sick Mr. Sycd on her
19       THE COURT: Well, whatever, whatever.
l(/      MS. GtTHERREZ: I do

T~E COURT: And with regard to the motion.
22 It would appear to tha Court ~hat every effort was made
23 to hide the cxistcno~ of Mr. Wilds plea or attempted to
24 plead because this says guilty verdict held sub curia
25 Which racans whal you did was you did everything except

1 THE COURT: It's right them.
2 MR. URICK: That's on the plea is right
3 there.
4 TH~ COURT: Yeah, but that's the ease -- the
5 case number is there.
6 MR. URICK: But she keep~ complaining that
7 there's a non~:xistent number on the plea agreement.
8      THE COURT: "r~'s al~ existent number.
9      MR. URICK: And that correlates to that. The

ilo plea agreement is drawn up we do the CL 'then they
I I assign a case number.
12      THE COURT That s not my po nL Mr. Urick.

It3 You understand -- you understand my point.
MR. URICK: TI~I~ is no -- this is a very

common file for a Circuit Court originate case.
MS. OU'I"LERREZ: Judge. I would like to have

the Court review State's Exhibit 35. This is what was
given In us.

THE COURT: I understand.
120     MS. GUTI~RREZ: That nttmber isn't this

21 number.

i i

THE COURT: l understand, 1 understand, but    I
23 that's not the point. The point is, is that it had you

call I think the clerk's office and attempted like one
25 would norma y do, do you have a st ing for , lay Wi ds.
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[ I for have the Court find the Defendant guilty He held

2 the issue of whether or not the Defendant was guilty
3 sub curia pending the State providing a statement of
4 facts it appears and the only reason why one would do
5 that, in my mind is so that there would be no record of
6 a guilty plea because if there’s no guilty finding that
7 he hasn't been found guilty He didn't hold sub euna
8 the sentencing, he held sub curia the finding of guilt

MS. GUTIERREZ: Okay
THE COURT Ms Murphy. Mr Syed, you may

3 come up as well.
(Counsel and Defendant approached the bench

5 and following ensued:)
THE COURT: I have no problems with her

1
2

4

6
* staying there

MS GUTIERREZ Okay Was she expressive'1
THE COURT You're going to have to talk to

10 her about courtroom etiquette Between the note
1 1 passing, which I don't mind, but that, the facial
12 expressions, the chewing gum yesterday and talking when
13 I'm talking to you.

MS. GUTIERREZ: I will Judge, and I

8 !
95

The other thing that I find interesting is that as
11 Counsel has pointed out. I've never seen a file like

1 12 this before. Now. I've worked in the District ano I've
1 13 been around the courthouse for many of time and 1 was a
14 law clerk, but every indication, every printed page.
15 every item is not computer generated except for this.
16 for the case number for one witness to plea guilty, no
17 witnesses which is so unusual. It appears very, very
18 odd and unusual and I can set why would Ms. Gutierrez
19 would start to wonder

MR URICK Your Honor, if I may point

21 something oul MS Gutierrez keeps saying a non-
22 existent number.

10 i

:

14
15 apologize

THE COURT: I understand that site's a third16
1 7 year, she may not know

MS. GUTIERREZ When I'm over there and I
19 don't look and I don1! notice.

THE COURT: I know Mr. Lewis has been
21 extremely appropriate.

THE COURT Okay. I'll talk to her.
THE COURT In fact, there are times when 1

24 think he tries to ignore her in an attempt not to cause
25 a problem.

18

2020

22
THE COURT: It's right here
MR. URICK: The number she refers to. the

25 tracking number --
2323
24
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THE COURT It's right there.
MK. URICK: That's on the plea is right

MS. GUTIERREZ Okay. 1I
THE COURT And I think Mr Syed also tries 22

| 3 to ignore her. 3 there.
THE COURT: Yeah, but that's the case - the

5 case number is there.
MR. URICK But she keeps complaining that

7 there's a non-existent number on the plea agreement.
THE COURT: There's an existent number.
MR URICK: And that correlates to that. The

10 plea agreement is drawn up. we do the CL then they
i ! assign a case number.

THE COURT That's not my point. Mr. Unck.
13 You understand - you understand my point.

MR. URICK: There is no -- this is a very
15 common file for a Circuit Court originate case.

MS. GUTIERREZ: Judge. I would like to have
17 the Court review State's Exhibit 35. This is what was

MS GUTIERREZ: Because he's sitting next to
5 her and I'm at the other end. so I apologize I haven't
6 noticed.

44

6
THE COURT No. no, no. Today, yes and he's

8 been helping and I think if she's going lo be in trial
9 you're going to have lo talk lo her

MS GUTIERREZ I'll talk lo her
THE COURT: Because -- or 1 will talk to her
MS GUTIERREZ: I understand
THE COURT: Okay
MS. GUTIERREZ: Thank you.
THE COURT And so. to that end she may

16 remain, hut you're going to have to do something
17 because 1 really can't.

MS. GUTIERREZ: i'll sick Mr Syed on her
THE COURT: Well, whatever, whatever.
MS GUTIERREZ: 1 do.
THE COURT: And with regard to the motion.

22 It would appear to the Court that every effort was made
23 lo hide the existence of Mr. Wilds plea or attempted to
24 plead because this says guilty verdict held sub curia

25 Which means what you did was you did everything except

7
8
9

10
II

1212
13

1414
15

16

18 given to us.18
THE COURT: I understand.1919
MS. GUTIERREZ That number isn’t this2020

21 number.21
THE COURT: 1 understand. I understand, but

23 that's not the point. The point is, is that it had you
24 call 1 ttiink the clerk's office and attempted like one

1 25 would normally do. do you have a listing for Jay Wilds,

22
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I what's the case number. Tim case number is going to be
2 299250001 and that's the case number and that's the
3 case number that would reflect that.
4      MS. GUTIEP.RF2: But we did that, Judge and it
5 still took us a month.
6 THE COURT: But the case number -- well. -

MS. GUTTERREZ: Once we discovered th¢ llght
8 number it still took us a month to locate the file.
9      THE COURT: Where did you find the file?

10      MS. GDT1ERREZ: Well, now today, it's there,
|1 we x~tl~nt over.
12 THE COURT: It downslairs in the file room.
13 MS. GUTIERREZ: Septem0er of 1998 it wasn't
14 there.
I 5 THE COURT: Did you have any difficulty
16 finding the file when you ]o0ked for it?
17      THE CLERK: I just called down and said do
18 you have this --
19      THE COURT; Case number'?
20      THE CLERK; Right.
2I      THE COURT: And that was the case number l
22 gave you'? The ease number, the 299 case nmnber? All
23 right. With regard to your request, your request then
2.* is on the record --
25      MS. OUTIERREZ: Well. Judge I have a couple

Page 126
i of questions.
2      THE COURT: Well, 1 would like you to
3 respond.
4 MS ODTIERREZ: Okay.

THE COURT: Because I haven't heard a
6 rasponse from the State yet.

MS MURPHY~ I'1/1 Sorry.
8      MR. URICK: Your Honor, 1 would like to point
9 out that the guilty pica has not been hidden. We

t0 divulged the plea agreement, we went through discovery.
I 1 Any Circuit Court computer that runs that name will
12 pull that up in about five seconds. it is not hidden.
13 It should pull it up by the cc number as well. cc
Ja numbers are also correlated with -- there's nothing
15 difficult about finding the court file based on the
16 information in the agreement. We disclosed that 1
17 believe
18 THECOURT: Well what was difficult Mr.
19 Urick. the other day when we asked. I know I asked
20 wbether or not Mr. Wilds pied guilty, you said he pied
st guilty.

MR. URICK: Your Honor, 1 --
t3      THE COURT: But the verdict wasn't entered.
!4 I mean to say. to lead the Court to believe that the
15 verdict was entered is not true. it was a guilty plea

1 and the reason as Counsel has been asking oyez ~d Page 127
2 over, how could there be a guilty plea with no
3 statement of facts. It's very simple, is that no
4 gudiy verdict w~s entered, that's haw you kept :be
5  b l a t e r n L ~ l  o f  [ a c t s  o u t .

6 MR. URICK: T~ plea was taken, he's cmercd
7 his plea. According to the plea agreement he can not
8 withdraw it at this point. He has --
9 THE COURT: That's not the issue I'm ~kh~

10 MR. URICI~ You're asking my reasoning and
11 wily I described something ~et way because to my way of
12 thinking he had entered his plea, the plea is quite
13 consistently shown --

[ 14      THE COURT: So. you considered it a plea off
15 guilty?
16      MR. URICK: I considere, d it a plea --
17 according to the plea ~groement he can not withdraw it
18 once he makes that plea and it was made explicit in the
19 written plea and it was also. as I recall made explicit

20 at the hearing on September 7th that his entry of plea
2J was a binding, non-withdrawable plea So. in my mind
22 this is his guilty plea because the statute does not
23 re~ttwe everything to be held in one proceeding --
24 TIlE COURT: No, t does~ t.
2 5 MR.  URICK :  To  be  completed.
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THE COURT: Obviously it does not. The next

2 question I have is, did you or did you not represent to
3 this Court that you weren't there?
4      MR URICK: No, I did not say at that I was
5 not there. What 1 said was at the review for his
6 advisement of his right to assistance.
?      THE COURT: To have an attorney?
g     MR URICK: Yeah. I was not there. I asked
9 Judge McCuxdy --

10 THE COURT: You were there for the guilty
t I plea?
12 MR. URICK: 1 Was there for the entry of the
13 guilty plea.
14      THE COURT: But at the tinm that be wanted
15 Counsel. be asked for Counsel you're saying that --
16      MR. URICK: When we asked Judge McCurdy to
17 advise him of his right to Counsel due m review of
]8 that to make sure he understood it and that he was in

' 19 fact. his assistance of counsel.
120     THE COURT: And when did that happen?
21      MR. URICK: It happened sometmte in
22 September. I did not -
23      THE COURT: You don't know what day'?
24     MR. URICK: No, I don't.

THE COURT: I1 happened sometime in
Paue 125 - Pa~e 128
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l what's the case number. The case number is going to be
2 299250001 and that's the case number and that's the
3 case number that would reflect that.

MS. GUTIERREZ But we did that. Judge and it
5 still took us a month.

THE COURT; But the ease number - well. —MS. GUTIERREZ- Once we discovered the right
8 number it still took us a month to locate the file.

THE COURT Where did you find the file?
MS. GUTIERREZ; Well, now today, it's there.

Page 127
1 and the reason as Counsel has been asking over and
2 over, how could there be a guilty plea with no
3 statement of facts. It's very simple, is that no
4 guilty verdict was entered, that's how you kept the
5 statement of facts out.

MR. URICK The plea was taken, he's entered
7 his plea. According to the plea agreement he can not
8 withdraw it at this point He has --

THF. COURT: That's not the issue I'm asking
MR. URICK: You're asking my reasoning and

11 why I described something that way because to my way of
12 thinking he had entered his plea, the plea is quite
1 3 consistently shown --

THE COURT So, you considered it a plea off

4

66

99
1010

11 we went over.
THE COURT It downstairs in the file room.
MS GUTIERREZ September of 1998 it wasn't

12
13
14 there. 14

THE COURT- Did you have any difficulty
16 finding the file when you looked for it?

THE CLERK: I just called down and said do
18 you have this -

THE COURT: Case number?
THE CLFRK. Right.
THE COURT: And that was the case number 1

22 gave you? The case number, the 299 case number? All
23 right. With regard to your request, your request then
24 is on the record —MS. GUTIERREZ: Well. Judge I have a couple

15 guilty?15
MR. URICK: l considered it a plea —1 17 according to the plea agreement he can not withdraw it

18 once he makes that plea and it was made explicit in the
19 written plea and it was also, as I recall made explicit
20 at the hearing on September 7th that his entry of plea
21 was a binding, non-withdrawahle plea So, in my mind
22 this is his guilty plea because the statute does not
23 require everything to be held in one proceeding -*

THE COURT No. it doesn't.
MR. URICK: To be completed

16
17

19
20
21

24
2525
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THE COURT: Obviously it does not. The next

2 question 1 have is, did you or did you not represent to
3 this Court that you weren't there?

MR URICK No. I did not say at that 1 was
5 not there. What 1 said was at the review for his

1 of questions. 1
THE COURT: Well. 1 would like you to2

3 respond.
MS. GUTIERREZ: Okay.
THE COURT: Because I haven't heard a

44

5
6 advisement of his right to assistance.

THE COURT: To have an attorney?
MR URICK Yeah. I was not there. I asked

6 response from the State yet
MS MURPHY I’m sorry.
MR. URICK: Your Honor, 1 would like to point

9 out that the guilty plea has not been hidden. We
10 divulged the plea agreement, we went through discovery.
1 1 Any Circuit Court computer that runs that name will
12 pull that up in about five seconds, it is not hidden.
13 It should pull it up by the CC number as well. CC
14 numbers are also correlated with -- there's nothing
15 difficult about finding the court file based on the
16 information in the agreement. We disclosed that I
17 believe —

77
88
9 Judge McCurdy -

THE COURT: You were there for the guilty10
u plea?

MR URICK: I was there for the entry of the12
13 guilty plea.

THE COURT: But at the time that he wanted14
15 Counsel, he asked for Counsel you're saying that --

MR. URICK: When we asked Judge McCurdy to
1 7 advise him of his right to Counsel due to review of
18 that to make sure he understood it and that he was in

19 fact, his assistance of counsel.
THE COURT: And when did that happen?
MR. URICK: It happened sometime in

22 September. 1 did not —
THE COURT You don't know what day?
MR. URICK: No, 1 don’t.
THE COURT: It happened sometime in

16

THE COURT- Well, what was difficult Mr.
19 Urick. the other day when we asked. 1 know I asked
20 whether or not Mr. Wilds pled guilty, you said he pled
21 guilty.

18

20
21

MR URICK: Your Honor, 1 --
THE COURT: But the verdict wasn't entered.

24 I mean to say, to lead the Court to believe that the
25 verdict was entered is not true. It was a guilty plea

22
2323
24
25
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S¢0temher?

I 2 MR. URICK: Yes
I 3 THE COURT: And at that tia~e an attorney Was

: 4 afforded to him?
MP.. URICK: Ms. Benaroya showed up with him

6 that day, he was given the option, you know explained~
In abundance of caution we oshad Judge McCurdy to do an
m ~ revtcw to make sure that he understood his

9 right to counsel, that he was making his election of
10 his counsel of cholt~ Bnd that ha was getXing

]] ind*ix-ndent assistance of counsel Judge McCurdy did a
12 review of that with him

THE COURT: Okay.
14      MR. URICK. And that w~ done in an abundance

Condenselt7TM
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I  -
2 "mE COURT: That's post plea. I'm asking
3 after the plea. Okay. Let me get the scenario fight
4 because I'm getting confused.

MS GUTIERREZ Judge, we do have the

i 6 videotapehemoftheonginal pleat
! 7 THE COURT, I'm not womed about the plea
I  8 MS. GLr'f'iERREZ: Okay.

J 9 THE COURT: You're Sayll~ tt ~ tO the

110 letter I believe it.

13       TItE COIJRT: TI~ one helore it. the advising

14 of his right to eomasel was doae by Judge M¢Curdy.
15 of caution.
16 THE COURT: And that was done on some other

17 day other then the day that this -- beginnings of
18 guilty plea was taken9
19        MR.  t /R ICK:  Yes
tO       THE COURT: Okay.
U       MS. GUTtERREZ: Judge, to make sum, I'm not

t2 sure the Court understands¸ On the day thel the

correct? Before the plea at the time he has no lawyer,
16 he asks for a lawyer, Judge McCurdy advises lama of his
17 right to a counsel --
18      MS, OUT1ERgE~ No, that's afterwards
t9 That's what I was trying to explain.
20      THE COURT: SO. there is 11o SL!ch hearing
21 b¢ fore?
2 2 MR URICK: Correct.

t3 beginnings of the guilty plPa were taken Ms. Bermroya
!4 was them The guilty plea litany was done by Judge

'25 McCurdy to the letler including an inquiry of counsel.
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t Having taken the beginnings of the plea or if you
2 accept Mr. Uriek's version, well he thought that was a
3 guilty plea then what reason would exist to ask the
4 Judge to review the voluntariness or the adequacy of
5 the satisfaction with the lawyer.
6       THE COURT:  Good  quest ion.

MS. GUTIERREZ: Something had to happen.
THE COURT: Did something happen post plea.
MR. URICK: We were just diseussiug all

10 possibilities. We thought in abundance of caution we
11 should.
12      THE COURT: What does thai mean? Did
13 something happen post plea?
[4     MR. UgtCK: Post plea. No, it was debating
15 around our office how we were proceeding.
16      THE COURT: Post plea'?
17      MR, UedCg: Yeah.
18      THE COURT: On what'? If he's pied guilty.
19 The only thing his disposition you need to have a
20 conversation with the witness as to whether or not he's
21 going to withdraw his plea, is that what happened?
22      MR. URICK: No, we wanted .fudge McCurdy to --
23 do that we had made sure that there was an independent
24 judicial advisement of his right to counsel, that he
25 understood and that he was exercising it. We thought -

23       THE COURT;  A l l  r i gh t .  So ,  t he  l~ f~dan t  - -
24      MS. GUTIERREZ: He has a lawyer on the 7th

25 Al l  we know is f rom Mr.  Wi lds that  Mr.  Ur ick helped him

Page 132
I get that lawyer but we don't any circumstances.
2     THE COURT: After he pleads -- after he
] pleads guilty, after he asks to saw the litany then
4 Judge MeCurdy revisits with him the issue of whether or
5 not his effective assistance of counsel.
6     MR. URICK: And that he understands full his
7 right to independent assistance of counsel and that
g he's satisfied that he's getting it, We wanted to make

, 9 --just in an abundance of caution to make sum that we
l0 had a full record to that, so we asked him to do an in
I camera hearing,

THE COURT: All right. And in light ofwhm
you just told you provided that last bit of information
to Ms. Gmiert¢~ before I came out on the bench,
correct?

MR, LrRICK: No. She missed -- I did not say
what she said I said over break. The only thing I said
at break, was she asked me who set up the hearings, she

19 was trying to find the date, 1 said. Judge MeCurdy did.
]20 I asked him to seheditle a hearing, he did. he took care
21 of the details. That's when she went down to see --
22      THE COURT: Hear ing,  you mean the guilty plea
23 hearing or the second heating?
24 MR. URICK: No. The in e~maera review.
25 THE COURT: And you asked him to set up the
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1 September? I
MR URICK: Yes
THE COURT: And at that time an attorney was

4 afforded to him?
MR. URICK Ms. Benaroya showed up with him

o that day, lie was given the option, you know explained
? In abundance of caution we asked Judge McCurdy to do an 7

8 in camera review to make sure that he understood his
9 right to counsel, that he was making his election of

10 his counsel of choice and that he was getting
11 independent assistance of counsel Judge McCurdy did a
12 review of that with him

THE COURT Okay.
MR URICK. And that was done in an abundance

THE COURT That's post plea. I'm asking
3 after the plea Okay Let me get the scenario right
4 because I'm getting confused

MS GUTIERREZ Judge, we do have the
6 videotape here of the original plea

THE COURT- t'm not worried about the plea
MS. GUTIERREZ Okay.
THE COURT: You're saying it was to the

10 letter I believe it.

MS GUTIERREZ: Judge, it’s less than ten

22
3

' 55

I8
9

II
12 minutes

13 THE COURT The one before it. the advising
14 of his nght to counsel was done by Judge McCurdy.
15 correct1' Before the plea at the time he has no lawyer,
16 he asks for a lawyer. Judge McCurdy advises him of his
17 right to a counsel -

MS. GUTIERREZ: No, that’s afterwards
19 That's what I was trying to explain

THE COURT So. there is no such hearing

13
14
15 of caution.

THE COURT And that was done on some other
17 day other then the day that this - beginnings of
18 guilty plea was taken1'

MR. URICK: Yes
THE COURT Okay.
MS. GUTIERREZ: Judge, to make sure. I’m not

22 sure the Court understands On the day that the
23 beginnings of the guilty pica were taken Ms. Benaroya
24 was there The guilty plea litany was done by Judge
25 McCurdy to the letter including an inquiry of counsel

16

18
19
20 20

21 before?21
MR. URICK: Correct.
THE COURT: All nght. So, the Defendant --
MS. GUTIERREZ: He has a lawyer on the 7th

25 All wc know is from Mr. Wilds that Mr Urtck helped him

22
23
24
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l Having taken the beginnings of the plea or if you
2 accept Mr. Urick's version, well he thought that was a
3 guilty plea then what reason would exist to ask the
4 Judge to review the voluntariness or the adequacy of
5 the satisfaction with the lawyer.

THE COURT Good question.
MS GUTIERREZ Something had to happen.
THE COURT: Did something happen post plea.
MR. URICK: We were just discussing all

10 possibilities. We thought in abundance of caution we
II should.

I get that lawyer but we don't any circumstances.
THE COURT: After he pleads — after he

3 pleads guilty, after he asks to saw the litany then
4 Judge McCurdy revisits with him the issue of whether or
5 not his effective assistance of counsel.

2

MR. URICK: And that he understands full his
7 right to independent assistance of counsel and that
8 he's satisfied that he's getting it. We wanted to make
9 — just in an abundance of caution to make sure that we

10 had a full record to that, so we asked him to do an in

66
7

8
9

1 11 camera hearing.
THE COURT What docs that mean? Did

13 something happen post plea?
MR. URICK; Post plea. No. it was debating

15 around our office how we were proceeding.
THE COURT: Post plea'.'
MR. URICK Yeah.
THE COURT: On what? If he's pled guilty.

19 The only thing his disposition you need to have a
20 conversation with the witness as to whether or not he's
21 going to withdraw his plea, is that what happened?

MR URICK: No. wc w-anted Judge McCurdy to —
23 do tltat we had made sure that there was an independent
24 judicial advisement of his right to counsel, that he
25 understood and that he was exercising it. We thought -

THE COURT: All right. And in light of what
13 you just told you provided that last bit of information
14 to Ms. Gutierrez before I came out on the bench,
15 correct?

1212

14

MR. URICK: No. She missed — I did not say
17 what she said I said over break. The only thing I said
18 at break, was she asked me who set up the hearings, she
19 was trying to find the date. I said. Judge McCurdy did.
20 I asked him to schedule a hearing, he did. he took care
21 of the details. That's when she went down to see --

THE COURT: Hearing, you mean the guilty plea
23 hearing or the second hearing?

MR. URICK: No. The in camera review.
THE COURT: And you asked him to set up the

1616
17
18

2222

24
25
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1 hearing?
2 MR URICK: Yes.
3 MS. GUT]ERRF.Z: That's what I said.
4 THE COURT: Did you do that with consent of
5 counsel for the Defendant, Mr. Wilds?
6 MR URICK: Yes, I did. Yes.
7      THE COURT: SO, the two of you asked to set
8 up the hearing?

] 9 MR. URICK: Yes.
0 THE COURT: And he set up the heanng?

I1 MR URICK: Yes.
THE COURT: And Xt was on the record?

] t3 MR URtCK: t was not there, My belief was
14 that it was on the record.
15      THE COURT: And what date was it'?
16      MR. URICK: It was sometime in September. I
]7 did not keep a record of the date.
18      Tl-tl~ COURT: And you don't know when that was7
19      MR URICK: NO, I don't.
20      THE COURT: But this was your witness'?
21 Someone -- did someone go on your behalf?
22      MR. URICK: NO, 11o one from ITly office showed
23 up.
24 THE COURT: So. it was just the Defendant and
25 his lawyer --
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MR. URICK: Yes

2 THE COURT: And Judge McCurdy?
MR URICK: Yes

4 THE COURT: Who represented the interest of
5 the State at this proo~dmg?
6 MR URICK: Our interest --
7 THE COURT: You're suggesting thal a Judge

8 would have ex parte co~m'nunication with a Defendant and
9 his attorney without the pre.,L.nce of the Slate?

]0       MR URICK:  ] t  was  w i th  ou r  pe rm iss ion .  WC
11 waived our presence. We ,,wanted to he sui~ that Mr.
12 Wilds right to counsel was fully and adequately

13 protected.
14       MS GIYlIERREZ; Jt~tg¢, dsm we need to make a
I 5 demand, why? We're entitled to that and Judge, I ask
16 this in all serlougne~q. There are some areas --

] 7 THE COURT: I t~e everything that you say

18 wi th - -  inal l  ser iousness and l  don' t  want you in
19 anyway th ink that  I  don' t .  Evcry lh ing that  you say --
21 )       MS.  GUTIE~ :  I  dOn ' l  mean  to  unp l y  t ha t
21 Judge, that's just something --
2 2 THE COURT: I generally attempt to follow

your arguments to the letter which is why I ~.gk so many
questions.

MS GUTIERREZ I appreciate thai
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THE COURT: I don't ever suggest that you are

2 saying anything to me that does not require my full and
3 complete atmotion and right now the Court d~s have a
4 lot of questions. I am very, veB, concerned at this
5 point that I don't have all the facts in front of me
6 that 1 need to answer this question and so, in order
7 that I give the Defendant and his Counsel my complete
8 and considered opinion I would like to have a hearing
9 on this issue. We're going to -- what time is it?

10      MS. GbfflERREZ: I can't s¢ that far.
11 THE COURT: It's not quite three o'clock.
12 it's not quite three o'clock. You have questions tor

'13 this witness?
14 MS. GUTIERREZ: Well, ] do Judge.
15      THE COURT: Not on this issue, not on the
16 issue of the plea agreement. But --
] 7 MS. OUTIERREZ: I do have some other areas to
18 clcan up. Maybe that's an hour and my concern and i'd
19 asked to stop now is that I've interrupted my cross of
20 this witness.
21      THE COURT: I know.
22      MS. OU2-1ERREZ: I regret doing so now, but I
23 can't go back and change that. I don't know what
24 impact, when ] get the answers to these questions it's
25 going to have. I think it's going to be great. I'd at
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1 least like to preserve the ability that the decision
2 where t put d --
3 "mE counT: What exactly do you want at this
4 point')
5 MS. GlfrlERRI/Z: Weih not I want to talk to
6 Judge MeCurdy, I want maybe Judge McCurdy can help us
7 locate the talc because I can not imagine that this
8 didn't take place on the record. To review that tape,
9 to ask Judge MeCurdy abotlt how and why it occurred.

10 I'd like a whole list of questions of discovery that l
11 think we're entitled to from Mr. Urick I even had
12 time to ti~nk about them. How did it come about'? It
13 wasn't just some bright idea. who suggeged it, who
14 were the people talldng? Why did they have questions
15 about wheflaer or not we needed another inquiry into the
16 adequacy of Counsc[? Was flame any communication from
17 Mr. Wilds, from Ms. Benaroya? You know, something
18 had to occur to make this extraordinary heating happen
19 and then to review that hearing, perhaps talk to some
20 of those witnesses, inquiry s-s to the~e circumstances
21 and then once having gotten both the answers and           i
22 reviewing thin tape. It'-s like this record makes clear

I
23 that this is an ongoing proem. I can't imagine
24 it's not on the record. There is something somewhe~
25 and I certainly can't imagine --
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THE COURT I don't ever suggest that you are

2 saying anything to me that does not require my full and
3 complete attention and right now die Court does have a |

1 hearing? l
MR UR1CK: Yes.2
MS. GUTIERREZ: That's what I said.
THE COURT: Did you do that with consent of

5 counsel for the Defendant, Mr. Wilds?
MR URICK: Yes, I did. Yes.
THE COURT: So, the two of you asked lo set

8 up the hearing?
MR URICK Yes.
THE COURT: And he set up the hearing?
MR URICK Yes.
THE COURT: And it was on the record?
MR URICK: I was not there. My belief was

14 that it was on the record.
THE COURT: And what date was it?
MR. URICK: It was sometime in September. I

17 did not keep a record of the date.
THE COURT: And you don’t know when that was?
MR URICK: No, I don’t.
THE COURT. But this was your witness?

21 Someone - did someone go on your behalf?
MR. URICK: No, no one from my office showed

3
4 lot of questions. I am very, very concerned at this
5 point that 1 don't have all the facts in front of me
6 that 1 need to answer this question and so. in order
7 that 1 give the Defendant and his Counsel my complete
8 and considered opinion 1 would like to have a hearing
9 on this issue. We're going to -- what time is it?

MS. GUTIERREZ I can't sec that far.

4

6
7

I 9
10 10

THE COURT It's not quite three o'clock.
12 it's not quite three o'clock. You have questions for
13 this witness?

11 It
12
13

MS. GUTIERREZ: Well. I do Judge.
THE COURT: Not on this issue, not on the

16 issue of the plea agreement. But --
MS. GUTIERREZ: t do have some other areas to

18 clean up. Maybe that's an hour and my concern and I'd
19 asked to stop now is that I've interrupted my cross of
21) this witness.

14
15 15
16

17
18
19
20

THE COURT: 1 know.
MS. GUTIERREZ: I regret doing so now, but 1

23 can't go back and change that. 1 don't know what
24 impact, when 1 get the answers to these questions it's
25 going to have. 1 think it's going to be great. I'd at

21
2222

23 up.
THE COURT: So. it was just the Defendant and24

25 his lawyer --
Page 134 Page 136

1 least like to preserve the ability that the decision
2 where I put it -

THE COURT: What exactly do you want at this

MR URICK: Yes
THE COURT And Judge McCurdy?
MR URICK: Yes
THE COURT; Who represented the interest of

5 the State at this proceeding?
MR URICK Our interest -

1
2

33
4 point94

MS. GUTIERREZ: Well, not I want to talk to
6 Judge McCurdy. 1 want maybe Judge McCurdy can help us
7 locate the tape because I can not imagine that this
8 didn't take place on the record. To review that tape.
9 lo ask Judge McCurdy about how and why it occurred

10 I'd like a whole list of questions of discovery that 1
1 1 think we’re entitled to from Mr Urick. I even had
12 time to think about them. How did it come about? It
13 wasn't just some bright idea, who suggested it, who
14 were the people talking? Why did they have questions
15 about whether or not we needed another inquiry into the
16 adequacy of Counsel? Was there any communication from
17 Mr Wilds, from Ms. Benaroya? You know, something
18 had to occur to make this extraordinary hearing happen
19 and then to review that hearing, perhaps talk to some
20 of those witnesses, inquiry as to these circumstances
21 and then once having gotten both the answers and
22 reviewing that tape It s like this record makes clear
23 that this is an ongoing proceeding. 1 can't imagine
24 it's not on the record. There is something somewhere
25 and I certainly can't imagine --_

5
6

THE COURT: You're suggesting lhat a Judge
8 would have ex parte communication with a Defendant and
9 his attorney without the presence of the Slate?

MR URICK: It was with our permission. We
1 1 waived our presence. We wanted to be sure that Mr.
12 Wilds right to counsel was fully and adequately
13 protected.

7

10

MS GUTIERREZ: Judge, then we need to make a
15 demand, why? We're entitled to lhat and Judge, 1 ask
16 this in all seriousness There are some areas --

14

THE COURT: I take everything that you say
18 with -- in all seriousness and I don't want you in

19 anyway think that I don't. Everything that you say ••

MS. GUTIERREZ 1 don't mean to imply that
21 Judge, that’s just something --

THE COURT: t generally attempt to follow
23 your arguments to the letter which is why I ask so many
24 questions.

17

21)

22

MS GUTIERREZ l appreciate that25
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THE COU~T: What is it that's on the record

2 ~omethmg somewhere?
MS. GI,.~Ee3EZ: That Judge McCurdy would not

4 ren3gmher this. Tlus clearly is an unusual proceeding
5 and so he might --

THE COURT: ] would note that the Court file
7 does not show any other proceeding

MS. GLqq£RRF.g Rl~'~t.
9 7HE COURT Court file shows only the

10 procee0ang on 114/00 which is the aepomt,on was
I t posthoned. It doe~'t say anything about there being
12 about another hearing held under cas~ number 299250001

re femacing anytthng.
MR OP~CK: I have no explanation for that as

you are aware, ray office does not handle that aspect of
that. Chambers handles scheduling --

THE COURT: "][~i$ is your ease:. Mr Urick

It's yovx case. It says right here, Assistance State's
attorney Kevin Urick, You're telling rne on your case

20 you allowed lha Court and the Defense attorney to go
21 forward on a he.anng or a matter or a procoedthg an

22 your case without you being present'?
23        MR. URICK: That's correct.
2 4 MS GtFfIERREZ: I realize linaudiblc) Judge,

25 is to suspend any further cro~s examination because as

Page 138
I I said, I at least want the possibility of how to
2 utilize and to have some room of some coverage either
3 to end with it and thereby making it bigger or to btu3'
4 it in the middle or connect it up to other things then
< to be forced to finish on the matters 1 would have to
6 finish and then be left with having to make a decision,
7 do we continue with just this baldly in front of the
8 jury.
9 THE COURT: Your first request is that we

iidispense with any further testimony today --
I 1 MS GUTIERREZ: Yes. of this witr~as.
12 THE COURT: And resume on Monday --

MS. GUTIERR~Z: Yes.

14 THE COURT: With regard to this witness on
15 Monday?
16      MS. OUTIERREZ: Yes.
1 7       T H E  C O U R T:  Yo u  d o  n o t  w a n t  a n y  o the r
18 testimony l take it or --
19      MS. GUTIERREZ: I 'd  prefer not. Judge. I 'd
20 find that difficult. I've already had to juggle many
21 ttdnge.
2 2       T H E  C O U R T:  Ve / y  w e l l .  W h a t ' s  y o u r  pos i t i on
23 from the State? Do you understand what the Defense
24 concern is? l'm not saying you have to agree with it.
25 do you understand ttx:ir concern? She has a witness on

7 She's reviewed a maternent, it's the guilty plea, but
,I 8 the= was another he, anng held revolving th~s vet) ,~m¢

191 witness for whach she has no clue what t)'s about and

tO to ask or inquire blindly means she dcesn 't know whal
she's dealmg with¸ Perhaps we could bnng him m and

12 ask him. Perhaps he knows. But you can unt~erstand why
13 she might want that information a~ a lavcyer,
t4      MR~ bRICK: Al l  1 can say is  that  i t  was t r~y
15 behef that it was on the record. I have no
I6 explanataon for what appears in the Court file
17        THE COURT:  Ve ry  we l l

18      MS GUTIERREZ: 1 guess I would also requesl
19 the assistance of the COUR -- not any suppressions on

120 Judge McCurdy but to sort of help smooth, that we at
21 least try to get word to Judge McCurdy ~rhaps to make
22 himself available on Monday.

THE COUgT: Well, that part I can't do
24 because I'm not convinced Judge McCurdy really could
25 shad any light on this in that I h~vc no idea whether

I the stand, thcre'sbeen ahaannginvolvmg this     Page 139[=
2 witness that may o" may not reflect on the m~gbility        [
3 of this witneg~ we don't know if the proceeding was        [
4 under oath, we don't know what he said during the
5 proceeding, we don't know what he was asked dunng the
6 proceeding, but he is your star witness m your case

Page 140
I or not Judge McCurdy knows what occurred. 1 mean I
2 don't know, but I can tell you this. I think the
3 starting place is to check with the witness and ask him
4 whet~r or not there was some proceeding and then from
5 there I'U make a dcmrmination whether or not there's
6 something else we might he able to do. It could be
7 that Judge MeCurdy is the only answer. Lets find out

II what it is that occurred.

9
MS. OUTIERREZ: Of MS. Benaroya.

I 0 THE COURT:  ~cause  we  hac¢  a  Cour t  fi l e  t ha t
-- I'm going to ask at the end of the close of the day

12 if the courtroom clerk would make a search of your
13 records to determine whether that there was a

I t4 proceeding that took place in this case was entry has

ii++_...++++..
t6 saying? Sometimes things happen in cases and they
17 don't have the Court file.
1 8 THE CLERK: Right .

THE COURT: And then later 'they go back and
29 put an entry in, correct? Can you find ou't whether or
21 not that has occurred with regard to this file'? If

122 there is an enffy floating around somewhere that has+o+,+,o-+--wh+o ++-o+
24 perhaps serve to clarify what has o(:curred. In the

meantime we can check with the wimass and rind out. I ;
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THE COURT- What is it that's on the record
2 something somewhere9

MS. GUTIERREZ: That Judge McCurdy would not
4 remember this. This clearly is an unusual proceeding
5 and so he might —

THE COURT: I would note that the Court file
i does not show any other proceeding

MS. GUTIERREZ Right
THE COURT Court file shows only the

10 proceeding on 1/4/00 which is the deposition was
1 1 postponed. It doesn't say anything about there being
12 about another hearing held under case number 299250001
13 referencing anything.

MR URICK: I have no explanation for that as
15 you are aware, my office does not handle that aspect of
16 that. Chambers handles scheduling —

THE COURT: This is your case. Mr Urick
18 It’s your case. It says right here. Assistance State’s
19 attorney Kevin Urick. You're telling me on your case
20 you allowed the Court and the Defense attorney to go
21 forward on a hearing or a matter or a proceeding on
22 your case without you being present''

MR. URICK: That's correct
MS GUTIERREZ: I realize (inaudible) Judge,

25 is to suspend any further cross examination because as

1 the stand, there’s been a hearing involving this
2 witness that may or may not reflect on the credibility
3 of this witness, we don't know if the proceeding was
4 under oath, we don't know what he said during the
5 proceeding, we don't know what he was asked during the

I

3

6 proceeding, but he is your star witness in your case
7 She's reviewed a statement, it’s die guilty plea, but
8 there was another hearing held involving this very same
9 witness for which she has no clue what it's about and

6

8
i9

10 to ask or inquire blindly means she doesn't know wha:
1 1 she's dealing with Perhaps we could bring him in and

1 12 ask him. Perhaps he knows But you can understand why
1 3 she might want that information as a lawyer

MR. URICK. All I can say is that it was my
15 belief that it was on the record. I have no
16 explanation for what appears in the Court file

THE COURT: Very well
MS GUTIERREZ: l guess 1 would also request

19 the assistance of the Court - not any suppressions on
20 Judge McCurdy but to sort of help smooth, that we at
21 least try to get word to Judge McCurdy perhaps to make
22 himself available on Monday.

THE COURT Well, that part I can't do
24 because I'm not convinced Judge McCurdy really could
25 shed any light on this in that ( have no idea whether

14 14

17 17
18

2323
24

Page 138 Page 140
I or not Judge McCurdy knows what occurred 1 mean 1
2 don’t know, but I can tell you this, 1 think the
3 starting place is to check with tlx; witness and ask him
4 whether or not there was some proceeding and then from
5 there I'll make a determination whether or not there's
6 something else we might be able to do. It could be
7 that Judge McCurdy is the only answer. Lets find out
8 what it is that occurred.

MS GUTIERREZ: Or Ms. Benaxoya.
THE COURT: Because wc have a Court file that

li --I'm going to ask at the end of the close of the day
12 if the courtroom clerk would make a search of your
1 3 records to determine whether that there was a
14 proceeding that took place in this case was entry has
15 not reached the file. Do you understand what I'm
16 saying? Sometimes things happen in cases and they
17 don't have the Court file.

THE CLERK: Right.
THE COURT: And then later they go back and

20 put an entry in, correct9 Can you find out whether or
21 not that has occurred with regard to this file? If
22 there is an entry floating around somewhere that has
23 not caught up to the Court file which -- which w-oiild
24 perhaps serve to clarify what has occurred. In the
25 meantime we can check with the witness and find out. 1

I I said, 1 at least want the possibility of how to
2 utilize and to have some room of some coverage either
3 to end with it and thereby making it bigger or to bury
4 it in the middle or connect it up to other things then
5 to be forced to finish on the matters I would have to
6 finish and then be left with having to make a decision,
7 do we continue with just this baldly in front of the
8 jury.

THE COURT: Your first request is that we
10 dispense with any further testimony today --

MS. GUTIERREZ Yes. of this Witness.
THE COURT: And resume on Monday --

99
10

11
12

MS. GUTIERREZ Yes.
THE COURT: With regard to this witness on

13
14
15 Monday?

MS. GUTIERREZ: Yes.
THE COURT: You do not want any other

16
17
18 testimony 1 take it or --

MS GUTIERREZ rd prefer not. Judge. I'd
20 find that difficult. I've already had to juggle many
2J things.

18
1919

THE COURT: Very well. What's your position
23 from the State? Do you understand what the Defense
24 concern is? I’m not saying you have to agree with it,
25 do you understand their concern? She has a witness on

22

Page 137 - Page 140



Page 141
I think it does and I think that s the starting place,
2 Ms. Gmierrez. l will hold in advance your request --

MS. OI31~EP, REZ: Okay.
THE COURT: To contact Judge McCurdy if we

5 fincl that we're not satisfied that we've gotten is the
6 information we require and I do see that il is now
7 d'a'e¢ o*eloek and if you wish to dispense with any
8 further questions of Mr. Wilds, I understand, Unless
9 there are some areas that you can go into that is apart

I0 from this.
11 MS OlJTIERREZ: Well, there are a couple of
12 areas, but they're discreet and I guess my request is
13 that i be allowed to save them in case [ want to use
14 thus an wrap it around so that --

THE COURT: Okay. So. you don't want to have
16 to use it now.
t7     MS GUTIERREZ: Right, right.
18      THECOURT: Okay. Very well.
19      MS. GUTIERREZ: I don't want to lose it in
20 ease I need it.
21 THE COURT: NO, that's your strategy and
22 you're entitled to do that in whatever fashion you deem
23 appropriate in your defense so we will do that Is
24 there -- i don't want to call another witness because l
25 do not want to interrupt what we have going, so at this

page 142
I point I'm going to ask Mr. Wilds to come in. The Cour
2 has a few questions with regard to this post hearing.
3 but l want to bring -- let me bring the jury in first.
,~ let them go home. Could you bring the jury in please.
5 Yes.

(Counsel and Defendant returned to the trial
7 tables and the following ensued:}
8 (The jury returned to the courtroom.)
9      THE COURT: MS. Gutierrez. I have a quick

to question.
11 MS. OUTIERREZ: Yes.
12      THE COURT: On January 4th when the
J.~ disposition was poslponed --
14 MS. GUTIERREZ: Yes. Judge.
15      THE COURT: Do you know whether or not there
16 were any additional questions asked'?
17      MS. GUTIERREZ: Judge, my understanding --
IX      THE COURT: Just yes or no. thejurors are
19 coming in, l just want to know yes or no.
20      MS. OUTIERREZ: There iS nothing, no
21 apl~c.d'atto[:, nobody, no hearing that I know of.
22      THECOURT: lt's jttsl nothing.
23      MS. GUTIERREZ: Just the entry.
24      THE COURT: But there's a tape from that day.
25      MS. OLrI'IERREZ: No. we reviewed that.

[Page 14 3
1 THE COURT: And nothing on that tape? I
2 MS OL'HERREZ: Nol~ng.
3 rite COURT: ALl nghi. Ladies and gentlemen,
 don't get comfy, we're going to send you home lbr the
5 day. I most advise you that ,t appears there are a
6 number of matters r~t we're going to have to deal with
7 and rather than have you sit in that room wattmg for
g US tO Finish it makes mow sense to let you go borne.
9    Especially. since there have been a couple days

I tO when we ran later then we had proml,;ad and wc actually
i l I had to come in earlier then we originally a~reed un t)ne
112 day I'm going to tell you that you may go home with my
113 request that you not dascuss the testonony that you
114 heard x~th anyone. 1 know your family ts probably

itching to know al.I about this and they keep saying.
)u sam this woekend. Well, you ju.t let them

know that, you know we can't always antiutpatc and ~o
therelbre, onc~ again, you can not qiscu~,S this ¢~-~d
with them over the weekend, nor should you visit the
seer, e of this hieideat or do anything else in any kind
of investigatory fashion including discussing the
testkmony with each other You have to leave your
notes face down in your chair and not discuss this with
anyone. Not amongst yourselves or with anyone else nor
read anything in the newspaper, listen to anything on

I the television or on the radto about this case. I see
2 you all we smiling, just means that if you see
3 something come on you turn the channel, look at
4
5
6
7

Page 144

something else, cartoons, I don't care, but you can't
mad or view anything about this case I'm going to
ask also that you have a pleasant weekend and I have
good news that Judge Gordy has kindly allowed us to
continue in the courLrOOm next "t~k.

9    So, to the extent that it is a little more
!10 comfortable, we have adjusted the heat so you're not
11 roasting as you were the other day and I'd ask that you
12 continue to lei me know in the extent you hive any
13 problen~ heating, toeing, you're uncomfortable. We try
14 to anticipate your needs when we s~e you cut.inS or in
15 need of tissues in order to make your stay in here as
16 comfortable as possible during the course of the trial.
17 We will continue to try to keep according to the
t8 schedule we've provided whaeh we wdl do agmn on

r l9 Monday to give to you and again, please undarsmnd the
20 Courl greatly appreciates your patience with us as we
21 try to accommodate you and get through the trial.
22    So, at this time I'm going to ask that you have a
23 pleasant weekoad, I will see you on Monday and on
24 Monday I'm going to ask that you do the very satae thing
25 that you've heen doing each day. That is go to the

PaRe 141 - Page 144

Condcnsclt!™
Page 141 Page 143

1 think it does and 1 think that's the starting place,
2 Ms. Gutierrez. 1 will hold in advance your request --

MS GUTIERREZ: Okay.
THE COURT To contact Judge McCurdy if we

S find that we’re not satisfied that we've gotten is the
6 information we require and I do see that it is now
? three o'clock and if you wish to dispense with any
8 further questions of Mr. Wilds. 1 understand. Unless
9 there arc some areas that you can go into that is apart

10 from this.

THE COURT And nothing on that tape?
MS GUTIERREZ Nothing.
THE COURT All right. Ladies and gentlemen.

4 don't get comfy, we’re going to send you home for the
J day I musi advise you that it appears there are a
6 number of matters that we're going to have to deal with

1
2
33

7 and rather than have you sit in that room waiting tor
8 us to finish it makes more sense to let you go home

Especially, since there have been a couple days
10 when we ran later then we had promised and we actually
1 1 had to come in earlier ihen we originally agreed on one
12 day I'm going to tell you that you may go home with my

i 13 request that you not discuss the testimony lhai you
1 14 heard with anyone. I know your family is probably
15 itching to know all about this and they keep saying,

16 well you said this weekend Well, you just let them
17 know that, you know we can't always anticipate and so
18 therefore, once again, you can not discuss this case
19 with them over the weekend, nor should you visit the
20 scene of this incident or do anything else in any kind
21 of investigatory fashion including discussing ihe
22 testimony with each other You have to leave your
23 notes face down in your chair and not discuss this with
24 anyone. Not amongst yourselves or with anyone else nor
25 read anything in the newspaper, listen to anything on

9

MS GUTIERREZ: Well, there are a couple of
12 areas, but they're discreet and 1 guess my request is

13 that 1 be allowed to save them in case I want to use
14 this an wrap it around so that —THE COURT Okay. So. you don't want to have

11

15
16 to use it now.

MS. GUTIERREZ: Right, right.
THE COURT: Okay. Very well.
MS. GUTIERREZ: I don’t want to lose it in

17
18
19
20 case I need it.

THE COURT: No, that's your strategy and
22 you're entitled to do that in whatever fashion you deem
23 appropriate in your defense so wc will do that Is
24 there — I don't want to call another witness because 1
25 do not want to interrupt what we have going, so at this

21
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I point I’m going to ask Mr. Wilds to come in. The Court
2 has a few questions with regard to this post hearing,
3 but 1 want to bring -- let me bring tire jury in first,
4 let than go home. Could you bring the jury in please.
5 Yes.
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I the television or on the radio about this case. I see
2 you all are smiling, just means that if you see
3 something come on you turn the channel, look at
4 somelhing else, cartoons, I don't care, but you can't
5 read or view anything about this ease I'm going to
6 ask also lhal you have a pleasant weekend and I have
7 good news that Judge Gordy has kindly allowed us to
8 continue in the courtroom next week.

So, to the extent that it is a little more
10 comfortable, we have adjusted the heal so you're not
11 roasting as you were the other day and I'd ask that you
12 continue to let me know in the event you have any
13 problems hearing, seeing, you're uncomfortable. We iry
14 to anticipate your needs when we see you coughing or in

15 need of tissues in order to make your stay in here as
16 comfortable as possible during the course of the trial
17 We will continue to try to keep according to the
18 schedule we've provided which we will do again on

1 19 Monday to give to you and again, please understand the
20 Court greatly appreciates your patience with us as we
21 try to accommodate you and get through the trial.

So. at this lime I'm going to ask that you have a
23 pleasant weekend, 1 will see you on Monday and on
24 Monday I'm going to ask lhat you do the very same thing
25 that you've been doing each day. That is go to the

(Counsel and Defendant returned to the trial
7 tables and the following ensued:)

(The jury returned to the courtroom.)
THE COURT. Ms. Gutierrez, I have a quick

6

8
99

10 question.
MS. GUTIERREZ: Yes.II
THE COURT: On January 4th when the

13 disposition was postponed --
MS. GUTIERREZ: Yes, Judge.
THE COURT: Do you know whether or not there

16 were any additional questions asked?
MS. GUTIERREZ: Judge, my understanding --
THE COURT: Just yes or no. die jurors arc

19 coming in, I just want to know yes or no.
MS. GUTIERREZ: There is nothing, no

21 appearance, nobody, no hearing that I know of.
THE COURT: It's just nothing.
MS. GUTIERREZ: Just the entry.
THE COURT: But there’s a tape from that day.
MS. GUTIERREZ: No. we reviewed that.

12

14
15

17
18

20

2222
23
24
25
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jury eeeembly roo« between nine and 9:JO and pick up

'tou MY go to the cantata or where ever

ud get lom ceffM or tea,, hring it back to the jury

room. Wt expect to get underway by ter o'clock, We’ll

do our beet to keep to that achedule end

Foreledy r u we've had you do each day, court heads

Your number* changed a little bit then originally when

we etarted *o, a* it 1# now you count to fifteen and ■*

the alerk or the Bberlfi or my law clerk will com* and

aek if everyone ie pretext and accounted for. Please

have a piMeant weekend and 1 will eee you on Monday.

X
■

your money.- 3

lj 3

4

Madame5

£

7

e

9

10

u

In the event of enow, HEAi, in the event of any other13

prabLamo you cen cell my chamber* at the number I've13

already provided to you.1«

JUROR: Have a nice veekand.15

THE COURT i Have a good weekend.1«

(The jury was discharged.)17

NOW nr. Sheriff, I'm going to aekTHE COURT:IB

that you go around and obtain Hr. Hilda for ua and19

bring hie back to the courtroom.30 Thank you very much,

sir.31

EXAMINATION33

BY THE COURT:33

ttr. Hilda, pitaut step up to the vitneee

stand. Have a seat. 1 1 it going to remind you sir. that

34 0

35

14S



you're ■till under Oath. The court hee * feu1

you that whet you3 questions. Firar , I want to advl

say have said or what you aay between you and your

attorney. I think her name 1« Bansroye. Banaroye. ia

..
3

4

< batmen you and your attorney. You have an absolute

privilege not to dleclose conversations that you've had6

with your attorney. It4 a not ny intention to get you7

3 to Invade that privilege . It for eoae reason you don't

s elnd and you want to tall me everything that you said

that'e fine, but ny purpose of try question! ia to get ■

chronology of events of whet has transpired.

10

11 And my

13 question etarte+ I understand it waa a guilty plea that

you did and you talked about that, ia that correct?

that a yea?

11 la

14

15 XH. HILD3

16 A YM, ma'am.

n 0 Okay.

IB A He -
1? 0 And that wee in front of Judge McCurdy, ia

30 that correct?

31 A Actually, no. The firat time we talked about

33 it

33 wst *-

34 Hot when you talked about it, when you went

25 to a courtroom.
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1 A YM.

2 Thac'e wtiit I'm concerned about, wban you0:

1 went to a cQurtrooti.

i

4 A Ytm

9 In thd tiflurtnxn than vmm a guilty pit* in0

front of Judge tfcCurdy. «jrreot7s

Yu. I HU leaned7 A

Q A siimanon* to come to Court?D

9 A Yu.

OK*yr And than after that guilty pit* youID 0

received * d*te when the cut **« going to be disposedll

of, that is you would bo sentenced. It that right?12

K YU.
T

And do you rfltmbvr thet dice being like14 0

iraund January *th?19

li k t«.

Dwa that sound familiar?17 Q

id k Yes. ye*.

All right. On. January 4th did you coo* to0IS

court?70

21 k Ho,

You didn1 t cone to Court?0U

A Ho.23

Did Bomeane tell you not to come to court?24 Q

They said that 1 wouldn't -- it wa* dependingA25

14?



1 OB whether my pita was dtp*riding on whether 1 told ch*

truth la court.2

3 0 Okay.i •

■

A And so 1C I had lied in Court Chan the plea

didn't stand to that 1 would be -- something different

■quid happen.

0 At the sentencing?

4

«
€

7

A Right.a

Okay. So they had to wait to sea9 0

A Right.10

Nhat you did at th* trialn 0

k Right.12

r» in order to determine whether or not the13 0f
•entente would be florae or vhac the sentence would be.14

I

IS A Right.

0 Okay. And when you *sy they, did someoneIS

explain this to you?17

Well, M and He Senaroya aat In a room end

before 1 even signed ths pies and we went through It

and all It led back to was that even if I didn't sign

19 A

19

30

the plea and 1 got recharged or sonethlog that even21

whan I went to Court and sat on the stand I would still22

get charged with the same thing because I would still

have to say that I did the s-ame thing. Telling the

truth. I'd itill have to be saying it ay involvement --

23

24

25
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Page 149
I  Q No mat ter  what  you wou ld  have to  te l l  the

23 t ra~?Pdght .  So,  tha t  th is  was juat  a  rook  and a      [
4 hard place and it Would be like null and void to go

through all of that again and then be rechalged and
then something else. like if I --

72    Q Watt a minute, wait  a mmure. Before you go

~any further, who explained that to you'?n Ms. Benaroya.
to  Q Okay.  And you sa id  you were  in  a  room?

A Urn-hum.
Q Who was with you7

*13 A "o one, just nx: and hor before I signed the
Ja plea

[15 Q Okay,  I  don ' t  want  to  know about  when you
16 were talking just the two of you.
1 7  A  O k a y .
t S Q What I 'm interested in knowing is when you
19 were in a room and there are other people present.
2 0  A  Y e s .
21 Q Did that occur, an explanation occur while
22 there Were other people present'?
2 3  A  N o .
24 Q Okay.  So,  I  do  not  want  you to  te l l  me what
25 the two of you discussed.

Page 151
t  Q Before  January  4 th ,  okay.  And i t  happened
2 after the plea had been signed by you --
3  A  Y e s .

i Q And Judge MeCurdy had asked the questions'?
A He asked me --
Q No. no. no, My question is --

I  7  A  Y e s .

8 Q And before -- after McCurdy had asked you the
9 questions7 McC~dy asked you the questions, then you

l0 got concerned, Judge McCurdy asked you the guilty p ea
It questions, you signed the form and then -- no Okay.
12 Tell me whet sequence.
13 A I were to McCurdy, I  received the paper to
1* come back on the 4th.
i ~  Q  R i g h t .

16 A He -- the only questions I had asked him
17 there was just legal questions, like when I was suppose
18 to be places and what were the repercussions of certain
t9 things.

20 Q Of pleading gui l ty?
A Yeah.

2 2 Q He told you what ajury Ir ial  was'?
23 A RighL yeah, he explained al l  of that.
24 Q Those questions after the day that those
25 questions we, re asked on you, you became concerned7

i  A  O k a y .
2 Q Okay. Because you have a right to have
3 conversations with your lawyer and that's a right and
4 privilege that you keep with you.
5 A l'msorry. I did moel with the Judge and Ms.

Benaroya after that
7    Q Okay. And when was thai. do you remember?
8 A 1 thought it was a conflict of interest.
9 myself.

tO    Q Okay Now, when, whcmdidyourmet?
[l    A "[~is was after the pl~a agreement
12 Q A fter t he plea agreement,
13    A [ couldn't get in touch with Ms Benaroya and
14 [ was beginning -- 1 was beginning to get upset.
I S     Q  [ ~ ¢ a u s e  y o u  c o u l d n ' t  reach her '?
16    A Right and I tbongth that she just came in to
17 get me to sign this thing and that I wouldn't see her
18 again.
19    Q Okay Now, wait a minute, wait one second.
20 Was your conversation with Ms. -- with -- when this
2t concern you had that Ms. Benaroya may have just come in
22 ~br that one day, that concern you"re talking about?

A  Ye s
Q Did that happen before January 4th or after?
A Before January 4th.

P a g e  1 5 0 i                                            P a g e  1 5 2
A Yes.

' 2 Q Okay. And then there was another occasion
3 when you met with Judge McCurdy?
4  A  Y e s .

5 Q Do you remember when that was?
6  A  T h e  d a t e ?
7 Q Yeah, or approximately when.
8 A Probably -- it was before I was suppose to go
9 to Court for this case and thai was in October.

10 Q Before this case. Al l  r ight. Wmt a minute.
I ] October.'?
12 A Yeah, it was before October.
13 Q Before October, but after the day when Judge
14 MeCurdy asked you the questions?
t 5  A  Y e s .
16 Q And Iong before you had received the notice
17 that told you to come to Court on January 4th? Had you
18 received that notice, the one that said come to Court
19 on January 4th?
2 0  A  Y e s .
21 Q You had already gotten that?
2 2  A  Y e S .
23 Q Okay. May I see the Cottr l  file again on
24 Wilds?

25 A l had got both of those notices at the same

Paoe 149 - Pape 152
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Page 149 Page 151
Q No matter what you would have to tell the 1 Q Before January 4th, okay. And it happened

2 after the plea had been signed by you --
3 A Yes.
a 0 And Judge McCurdy had asked the questions?
5 A He asked me —

!
2 truth?
3 A Right. So, that this was just a rock and a
a hard place and it would be like null and void to go
5 through all of that again and then be recharged and

then something else, like if I --
7 Q Wait a minute, wait a minute. Before you go
8 any further, who explained that to you?
9 A Ms. Benaroya.

10 Q Okay. And you said you were in a room?
li A Urn-hum.
12 Q Who was with you?
13 A No one, just me and her before I signed the
14 plea
15 Q Okay. I don't want to know about when you
16 were talking just the two of you.
17 A Okay.
18 Q What I'm interested in knowing is when you
19 were in a room and there arc other people present.
20 A Yes.
21 Q Did that occur, an explanation occur while
22 there were other people present?
23 A No.

1
6 Q No. no, no. My question is -
7 A Yes. |
8 Q And before -- after McCurdy had asked you the
9 questions? McCurdy asked you the questions, then you

10 goi concerned. Judge McCurdy asked you the guilty plea
11 questions, you signed the form and then -- no Okay. j
12 Tell me what sequence.
13 A I went to McCurdy. 1 received the paper to
14 come back on the 4th.
15 Q Right.
16 A He - the only questions I had asked him
17 there was just legal questions, like when I was suppose
18 to be places and what were the repercussions of certain
19 things.
20 Q Of pleading guilty?
21 A Yeah.
22 Q He told you what a jury trial was'*
23 A Right, yeah, he explained all of that.
24 Q Those questions after the day that those
25 questions were asked on you, you became concerned?

24 Q Okay. So. I do not want you to tell me what
25 the two of you discussed.

Page 150 Page 152
1 A Yes.
2 O Okay. And then there was another occasion
3 when you met with Judge McCurdy?
4 A Yes.
5 Q Do you remember when that was?
6 A The date?
7 Q Yeah, or approximately when.
8 A Probably -- it was before I was suppose to go
9 to Court for this case and that was in October.

10 Q Before this case. All right. Watt a minute.
il October?

1 A Okay.
2 Q Okay. Because you have a right to have
3 conversations with your lawyer and that's a right and
4 privilege that you keep with you.
5 A I'm sorry. I did meet with the Judge and Ms.
6 Benaroya after that
7 Q Okay. And when was that, do you remember?
8 A I thought it was a conflict of interest.
9 myself.

Q Okay Now, when, when did you meet?
A This was after the plea agreement
Q After the plea agreement.
A 1 couldn't get in touch with Ms Benaroya and

14 I was beginning -- 1 was beginning to get upset.
15 Q Because you couldn't reach her'7

A Right and 1 thought that she just came in to
17 get me to sign this thing and that I wouldn't see her
18 again.

10
II

12 A Yeah, it was before October.
13 Q Before October, but after the day when Judge
14 McCurdy asked you the questions?
15 A Yes.
16 Q And long before you had received the notice
17 that told you to come to Court on January 4th? Had you
18 received that notice, the one thai said come to Court
19 on January 4th?
20 A Yes.
21 Q You had already gotten that?
22 A Yes.

12
13

16

Q Okay Now, wait a minute, wait one second.
20 Was your conversation with Ms. -- with -- when this
21 concern you had that Ms. Benaroya may have just come in
22 for that one day, that concern you’re talking about?

A Yes.
Q Did that happen before January 4th or after?
A Before January 4th.

19

Q Okay. May I see the Court file again on2323
24 Wilds?24
25 A 1 had got both of those notices at the same25
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I  t i m e .                                     P a g e  1 5 3
2 Q Okay.
3 A The one for this one,
4 ,MS, GUTIERREZ: i'm having difficulty hearing
5 the WiUleS$.
6 THE COURT: He said that be had gotten both
7 of the notices for this proceeding at the same ttn~.
8 Correct? All right. Mr. Clerk, can you cheek this
9 Court file and see what date his summons is?

l 0 BY THE COURT:
I ~ Q When Judge McCardy met with you did he meet

Page 155
I  A  Y e s .
2 Q Was there anyone from the State's At(omey's
3 Office present?
4  A  N o ,
5 Q Did you have an unders~andthg that the
6 State's At(orney's Office knew you were there meeting

with Judge MoCttrdy?
A No.
Q Okay. Has anyone from the State's Attorney's

Office asked you about what happened in your meeting
with Judge McCurdy on that day7

12 with you in his courtroom?
13       MR.  WILDS:
1 4     A  N O ,
1 5  Q  I n  h i s  c h a m h e r s ?
1 6  A  Ye s .
17 Q AIInghi. Andwho was present'~
18 ~. Me, Ms. Benaroya and Judge McCardy.

Q The three of you?
t o  A  Ye s .

A NO,
Q That's a no?

15 THECOURT: In light of the Court's question
I will allow Defense Counsel and the State to inquire

17 of Mr. Wilds, but I will indicate that I in no way
I8 believes Mr. Wilds is waiving his privilege. That is
t9 his privilege to ormrtunications between he and his
20 Counsel and that -- to the extent that I made a

21 Q Who told you to go there? The day that you      21
22 went to Judge McCurdy's chambers, who told you to go 22
13 there? 23
!4    A l had contacted his clerk with some questions 24
15 -- 2 5

Page 154
, Q Who's clerk?
2 A Mr. McCurdy's.
3 Q You called Judge McCurdy on your own?
4 A Yes. I had contacted his clerk with sorae

questions and 1 guess he contacted Ms. Benaroya and
6 wanted to see what was going on.
7 Q And you contacted Judge McCurdy when you
8 couldn't get a hold of your lawyer?
9  A  Y e s .

to Q And someone told you, Judge McCurdy's clerk
It told you to come to his chambers?
1 2  A  N o .
13 Q Okay. Who told you to come to his chambers?

question or he thought I meant what happened. I did not
in anyway in attempt to violate that privilege.

So, I'm striking from your consideration in the
record what his response was to me, the Court about
what he and his lawyer discussed because I don't think

Page 156
I that that is appropriate and it's uot a pthce for
2 inquiry. But I do find that to the extent Counsel
3 would like to inquire about the circumstances leading
4 up to the meeting with MeCurdy and his lawyer you may

require, but I think that we clearly have a witness
6 under oath who has indicated that the State was not
7 involved with that.
8       MS. OUTIERR[~: To his knowicdge.
9       THE COURT: Pardon.

10 MS. GUT1ERREZ: To his knowledge
THE COURT: TO his ~owl~t~e, well, to his

y thing that I can ~ concerned
13 about is his knowledge because that's the credibility

14 A I believe he contacted my lawyer and told us
15 to come in there.
16 Q So then she called you?
1 7  A S h e  w a s  t h e  o n e  w h o  t o l d  m e  ( o  c o m e  ( o  s e e
18 him.
19 Q And when you got there it was just Judge
20 McCurdy, your lawyer and you?
2 1  A U r n - h u m .
22 Q And you had a conversation with the Judge at

that tune'?
A Yes.
Q And your lawyer was present?

14 that we have before the Court, that the motion is based
15 on,
16  So ,  i f  you  have  a  ques t i on  Ms  Gu t ie r rez ,  I ' l l  l e t

17 you start since it was your motion and your request
~roughi us to this point. Mr. Wilds, 1 need

you, you have a privilege and privilege means
b that when you communicate with your lawyer you don't

have to tell maybody what you say with your lawyer. Do
you uadoratand? That's a yes?

MR WILDS: Yes~ m~l '~11 I 'm sorry
THE COURT: All right. And so therefore, as

you're answenng questions at tins time understand you

Page I53 -Page 156
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Page 153 Page 155

l time. 1 A Yes.
2 Q Was there anyone from the State's Attorney's
3 Office present?
4 A No.

Q Okay.
A The one for this one.

MS. GUTIERREZ: I'm having difficulty hearing

2
3
4

I 5 Q Did you have an understanding that the
i 6 State's Attorney's Office knew you were there meeting

7 with Judge McCurdy?
8 A No.
9 Q Okay. Has anyone from the State’s Attorney's

10 Office asked you about what happened in your meeting j
11 with Judge McCurdy on that day?
12 A No.
13 Q That's a no?
14 A Yes.

THE COURT: In light of the Court's question
16 I will allow Defense Counsel and the State to inquire
17 of Mr. Wilds, but I will indicate that 1 in no way
18 believes Mr. Wilds is waiving his privilege. That is
19 his privilege to communications between lie and his
20 Counsel and that — to the extent that I made a

5 the witness.

THE COURT: He said that he had gotten both
7 of the notices for this proceeding at the same time.
8 Correct? All right. Mr. Clerk, can you check this
9 Court file and see what date his summons is?

BY THE COURT
1 1 Q When Judge McCurdy met with you did he meet
1 2 with you in his counroom?

MR. WILDS
14 A No.
15 Q In his chambers?
16 A Yes.
17 Q All right. And who was present?
18 A Me, Ms. Benaroya and Judge McCurdy.
19 Q The three of you?
20 A Yes.
21 Q Who told you to go there? The day that you
22 went to Judge McCurdy's chambers, who told you to go i 22 in anyway in attempt to violate that privilege.

23 So, I'm striking from your consideration in the

6

10

13

15

;2l question or he thought I meant what happened, I did not

23 there?
24 record what his response was to me, the Coun about
25 what he and his lawyer discussed because 1 don't think

A 1 had contacted his clerk with some questions24
25 "

Page 154 Page 156
l Q Who's clerk?
2 A Mr. McCurdy's.
3 Q You called Judge McCurdy on your own?
4 A Yes. I had contacted his clerk with some
5 questions and 1 guess he contacted Ms. Benaroya and
6 wanted to see what was going on.
7 Q And you contacted Judge McCurdy when you
8 couldn't get a hold of your lawyer?
9 A Yes.

10 0 And someone told you. Judge McCurdy's clerk
11 told you to come to his chambers?
12 A No.

1 that that is appropriate and it's not a place for
2 inquiry. But 1 do find that to the extent Counsel
3 would like to inquire about the circumstances leading
4 up to the meeting with McCurdy and his lawyer you may
5 inquire, but I think that we clearly have a witness

6 under oath who has indicated that the State was nol

7 involved with that.
MS. GUTIERREZ: To his knowledge
THE COURT Pardon
MS. GUTIERREZ: To his knowledge
THE COURT: To his knowledge, well, to his

1 2 knowledge and the only thing that I can be concerned
13 about is his knowledge because that's the credibility
14 that we have before the Court, that the motion is based
15 on.

8
9

10
II

13 Q Okay. Who told you to come to his chambers?
14 A 1 believe he contacted my lawyer and told us
15 to come in there.
16 Q So then she called you?
1 7 A She was the one who told me to come to see
18 him.
19 Q And when you got there it was just Judge
20 McCurdy, your lawyer and you?
21 A Urn-hum.
22 Q And you had a conversation with the Judge at
23 that time?
24 A Yes.
25 Q And your lawyer was present?_

So, if you have a question Ms Gutierrez, I'll let
17 you start since it was your motion and your request
18 that has brought us to this point. Mr. Wilds, I need
19 to remind you, you have a privilege and privilege means
20 that when you communicate with your lawyer you don't
21 have io tell anybody what you say with your lawyer. Do
22 you understand? That's a yes?

MR WILDS: Yes, ma’am I'm sorry
THE COURT: All right. And so therefore, as

25 you're answering questions at this time understand you

16

23
24
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Page 157
I do not have to unless you want to. You choose to te I
2 us what you said with your lawyer you're weft within
3 your right to do so, but understanding once you open
4 that door you can't then turn around and close it. Do
S you follow me?
S MR. W[LDS: Yes,  ma'am.

THE COURT: Once i t 's  open anybody can come
S in.
9 MR. WILDS: Okay.

,10 THE COURT: I'm guarding it s being closed at
11 th s time for you, but if you wou d kc to open it and

112 allow Counsel to mqthrc that is your right to do so.
MR WILDS: Yes,  ina~am.
THE COURT: Likewise. your atlomey can't

iiopen the door unless you say it's okay. So. any
16 conversations you had with your lawyer your attorney

can't open the door to a discussion about and allow us
18 to find out what you said to your lawyer. Do you
19 understand what I've just said'?

2 0 MR, WILDS: Yes.  l l la~al lL
21 THE COURT: Any qucsl lOnS7
2 2 MR. WILDS: NO, ma'am.
23 THE COURT: Very well. With that understood
24 -- yes.
25 MR WILDS: What should I say if it is a

I Q And as a conflict, did you mean trouble

ihetwcen the two of you?
A NO, ina~am.
O Had you had a fight?

5 A NO,  ma 'am.
6 Q Had you had a disagixement?
7 A ~Oo ma'am.
8 Q Had you met with her at all from the nine you
9 had the plea --

10 A No, ma'am.
11 Q And this time? Notat all?
12 A AS to pre~nt or?
13 Q Yes. had you -- no.
14 a The ttme in question?
15 O Right.
1 6 A No, ma'am,
t 7 Q No. And you hadn't been able to get in touch
18 with her?
19      A NO,  i l i a ' am,

20 Q And that's through the means that she had
2 ~ given you to reach her'?
2 2      A Ye s ,  m a r a m .
23 Q Okay. And you also said that you thought she
2¢ came in just to get you to sign this thing?
25    A Yes, ma'am.

Page159

] question that I would not like to answer'?     Page 158
2 THE COURT: Pardon.
3 MR WILDS: What should I say if there is a
4 question 1 would not like to answer'?
5 THE COURT: You just say what you just said.
6 MR. WILDS: Okay.

THE COURT: I would not like to answer that
one,

MR WILDS:  Okay.
THE COURT: And I will ask you if that's your

privilege and you can indicate, yes. a privileged
conversation. Very well. Do you understand?

MR. WILDS: YCS, Ilaa'al/L

THE COURT: Any questions?
15 MR.  WILDS:  No ,  ma 'am.
16 THE COURT: Very well. Ms. Gutierrex.
17 MS. GUTIERREZ: Thank you. Your Honor.
1 8 CROSS EXAMINATION
1 9 BY MS. GUTIERREZ:
20 Q Mr, Wilds, you said in answer to the Judge's
21 questions is that you sought to get a hold of Judge
22 McCurdy because yell thought it was a conflict between
23 you and your lawyer?
2 4       M R  W I L D S :

25     A Yes, ma'am.

Page lb0
I Q By this thing you were refemng to the plea
2 agreement, right?

A Yes,  l na 'am.
Q And so by conflict you thought that maybe she

didn't have your interest at heart'?
A  Ye s ,  m a ' a l i L
Q Who's interest did you think she might have

8 at heart'?
9  A  I  d i d n ' t  - -

to Q You didn ' t  know?
I I  A  N o ,
12 Q But you didn't think it was your interest.
13 right?
14 A At one point in time.
15 Q And at the time you contacted Judge McCurdy
16 you thought her only purpose was in getting you to sign
17 the plea agreement?
1 8     A Ye s ,  r r l a ~ a m .
19 Q And by the plea agmemem it's that document
;z0 that you seen when you testified?
2 1 A Yes ,  maram.
22 Q That's the plea agreement, fight?
2 3 A Yes, ma'am.
24 Q The one that you signed on the 7th of
25 September?

Pa~e 157 - Pane 160
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Page 157
1 do not have to unless you want to. You choose to tell
2 us what you said with your lawyer you're well within
3 your right to do so, but understanding once you open
a that door you can’t then turn around and close it. Do
5 you follow me?

MR WILDS Yes, ma’am.
THE COURT Once it’s open anybody can come

Page 1 59
Q And as a conflict, did you mean trouble

2 between the two of you?
3 A No. ma’am.
4 Q Had you had a fight?
5 A No, ma’am.
6 Q Had you had a disagreement9
7 A No, ma’am.
8 Q Had you met with her at all from the time you
9 had the plea **

10 A No, ma’am.
u Q And this time? Not at all?
12 A As to present or?
13 Q Yes. had you -- no.
M A The tune in question?
15 Q Right.
16 A No, ma’am.
17 Q No. And you hadn't been able to get in touch
18 with her?
19 A No, ma'am.
20 Q And that's through the means that she had
2 1 given you to reach her?
22 A Yes, ma'am.
23 Q Okay. And you also said that you thought she
24 came in just to get you to sign this thing?
25 A Yes, ma’am.

l

6
?

j s in.

MR. WILDS. Okay.
THE COURT: I'm guarding it's being closed at

1 1 this time for you. but if you would like to open it and
12 allow Counsel to inquire that is your right to do so.

MR WILDS- Yes. ma'am,

THE COURT Likewise, your anomey can't
15 open the door unless you say it's okay. So. any
16 conversations you had with your lawyer your attorney
17 can't open the door to a discussion about and allow us
18 to find out what you said to your lawyer. Do you
19 understand what I’ve just said?

MR. WILDS: Yes. ma'am.

9
10

13
14

21)

THE COURT: Any questions?
MR. WILDS: No. ma'am.
THE COURT: Very well. With that understood

21
22
23
24 -- yes.

MR WILDS What should I say if it is a25

Page 158 Page lbO
j 1 Q By this thing you were referring to the plea

2 agreement, right?
3 A Yes, ma'am.
4 Q And so by conflict you thought that maybe she
5 didn't have your interest at heart?
6 A Yes, ma'am.
7 Q Who's interest did you think she might have
8 at heart?

I question that I would not like to answer?
THE COURT Pardon.
MR WILDS What should 1 say if there is a

4 question 1 would not like to answer?
THE COURT: You just say what you just said.
MR. WILDS: Okay.
THE COURT: I would not like to answer that

2
3

5
6
7
K one.

9 A I didn't -
10 Q You didn't know?
II A No.
12 Q But you didn't think it was your interest.
13 right?
14 A At one point in time.
15 Q And at the time you contacted Judge McCurdy
16 you thought her only purpose was in getting you to sign
17 the plea agreement?
18 A Yes, ma'am.
19 Q And by the plea agreement it’s that document
20 that you seen when you testified?
21 A Yes, ma'am.
22 Q That’s the plea agreement, right9
23 A Yes, ma'am.
24 Q The one that you signed on the 7th of
25 September?

MR WILDS Okay.
THE COURT: And I will ask you if that's your

11 privilege and you can indicate, yes, a privileged
12 conversation. Very well. Do you understand?

MR. WILDS: Yes, ma'am.
THE COURT: Any questions?
MR. WILDS No. ma'am.
THE COURT: Very well. Ms. Gutierrez.
MS. GUTIERREZ: Thank you. Your Honor.

CROSS EXAMINATION
BY MS. GUTIERREZ:

Q Mr, Wilds, you said in answer to the Judge's
21 questions is that you sought to get a hold of Judge
22 McCurdy because you thought it was a conflict between
23 you and your lawyer?

MR WILDS:
A Yes, ma'am.

9
10

13
14
15
16
17
18
19
20

24
25
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t A YeS~ lllaraIl ' l, l
Q And so you called Judge McCurdy's office?
A YgS~ ma~KIn.

Q And you spoke to someone?
A Yes, ma'aaXL I  5
Q And do you know who that was'? [ 6
A NO. : 7

Q Was ~t a male or female'? j 8
A h was a female. [ 9
Q Did you think it was his secrelary? 110
a They identified themselves as the clerk on

tha phone.
Q The clerk?
A Yes.
Q Okay. And you explained your problem?
A Yes.

You explained your concern about the
J8 conflict?
1 9  A  Ye s .
20 Q And that you had been unable to reach your
21 lawyer'?
2 2  A  U r n - h u m .
23 Q And you gave her your name'?
2,*     A Yes, ma'am.
25 Q Okay. And how to reach you, right'?

Page 162
I A Yes, ma'am.
2 Q And the next thing is that you were told by
3 your lawyer, show up to Judge McCurdy's?
4 A The clerk --

q The clerk --
6 A Wasn't very helpful. I had to actually leave
7 a voice mail message on McCurdy's mailbox.

Q Okay. Through the phone voice mail?
9  a  " d e s .

Q Okay. And did you leave that voice mail
11 directly for Judge MeCurdy?
1 2  A  Y e s .
13 Q And you identified yourself'?
14 A Yes, ] gave him my case number.
t5 Q And as a result of leaving and did y(lu tell
t6 the voice mail anything differently in that you told
L7 us'?
1 8  A  N o .
19 Q Did you mention on the voice mail that you
20 wish to withdraw the plea?
2 1  A  N O .
22 Q Did you explain that you had entered a plea,
23 yoLl were SOrl of under the gun on a pica agreement?
24 A i believe I may have mentioned something like
25 that.

Page 163 {
Q Okay. And in that voice mad did you as~ Ln !

any way to alter that plea agreement?
A No.
Q And when you had spoken to h is c lerk on the

phone did you tnCatlon in anyway that you might want to
alter lbe plea a~rt~m~nt'?

A  N o
Q Or that  you might  wi thdraw tha pica

agreement '?

A  N o
! I I O Did you receive a call back i¥om Judge
[  .
i Iz McCurdy?
11 3     A  N O
114    Q No And so how is it lhat you tbund out to

] i

aplxzZ in front of Judge McCttrdy on Ihe day that you
16 were in lus chambers with Ms. Benaroya?

A [ was contacted by Ms. Benm'oya
118    q Okay. And that was her making tha cffort to
119 contact you'?

i2o A Yes,
21 Q And that's how you found out when and where
22 to appear?
2 3  A Ye s ,
24     Q  A t  t ha t  t~ :  and  i 'm  no t  ask ing  you  to
25 discuss, to tell us what you discu.~c, ed, but did you

I have discussions with her that day'?
Page164

2 A Pertaining to?
3 Q The day that she -- and she contacted you by

, 4 phone, right?
5  A R igh t .  yes .
6 Q And on the phone -- don't -- l'm aot asking
7 you what you said to her, what she said to you. but did
8 you have a discussion with her'?
9 A No, it was -- she just told me that I needed

10 tO there.
t l Q To be at Judge McCurdy's. And was it days in
t2 advance or was it like the next day or'?
t3 A I believe it was the next morning.
14 Q All right. And did you understand what the
15 purpose of you gOing to Judge McCurdy's was'?
1 6     A  Ye s .
17 Q Had you contacted anybody else in the
18 imerim?
l g  A  N O .

20 Q Had you spoken to any of the detectives?
2 1  A  N O .
22 Q Had you spoken to Mr. Urick or Ms. Murphy'?
2 3  A  N o .

Q Anybody from their office?
2 5  A  N o .
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l A Yes. ma'am.
2 Q And so you called Judge McCurdy's office?
3 A Yes, ma'am.
4 Q And you spoke to someone?
5 A Yes. ma'am.
6 Q And do you know who that was?
7 A NO.
8 Q Was it a male or female'’
9 A It was a female.

10 Q Did you think it was his secretary’’
1 1 A They identified themselves as the clerk on
13 the phone.
13 Q The clerk?
14 A Yes.

I Q Okay And in that voice mail did you asK tn
2 any way to alter that plea agreement?
3 A No.
4 Q And when you had spoken to his clerk on the
5 phone did you mention in anyway that you might want to

! 6 alter the plea agreement'’
| 7 A No

j 8 Q Or that you might withdraw the plea
| 9 agreement’’
1 10 A No
ill Q Did you receive a call back from judge
12 McCurdy?
13 A No

;

i

14 Q No And so how is it that you found out to
1 5 appear in front of Judge McCurdy on the day that you
16 were in his chambers with Ms Benaroya'’
17 A 1 was contacted by Ms Benaroya
18 Q Okay. And that was her making the etTort to
19 contact you?
20 A Yes.
21 Q And that's how you found out when and where
22 to appear9
23 A Yes.
24 Q At that tune and I'm not asking you to
25 discuss, to tell us what you discussed, but did you

15 Q Okay. And you explained your problem?
16 A Yes.
17 o You explained your concern about the
18 conflict?
19 A Yes.
20 Q And that you had been unable to reach your
21 lawyer?
22 A Um-hum.
23 Q And you gave tier your name?
24 A Yes, ma'am.
25 Q Okay. And how to reach you, right?
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1 have discussions with her that day?
2 A Pertaining to?
3 Q The day that she -- and she contacted you by
4 phone, right?
5 A Right, yes.
6 Q And on the phone — don't — I'm not asking
7 you w'hat you said to her, what she said to you. but did
8 you have a discussion with her?
9 A No, it was - she just told me that I needed

10 to there.

1 A Yes, ma'am.
2 Q And the next thing is that you were told by
3 your lawyer, show up to Judge McCurdy's?
4 A The clerk —
5 Q The clerk —6 A Wasn't very helpful. I had to actually leave
7 a voice mail message on McCurdy's mailbox.
8 Q Okay. Through the phone voice mail?
9 A Yes.

10 Q Okay. And did you leave that voice mail
11 directly for Judge McCurdy?
12 A Yes.
13 Q And you identified yourself’
14 A Yes, 1 gave him my case number.
15 Q And as a result of leaving and did you tell
16 the voice mail anything differently in that you told
17 us?
18 A No.
19 Q Did you mention on the voice mail that you
20 wish to withdraw the plea'.’
2) A No.
22 Q Did you explain that you had entered a plea.
23 you were sort of under the gun on a pica agreement?
24 A 1 believe 1 may have mentioned something like
25 that.

11 Q To be at Judge McCurdy's. And was It days in

12 advance or was it like the next day or?
13 A 1 believe it was the next morning.
14 Q All right. And did you understand what the
15 purpose of you going to Judge McCurdy's was?
16 A Yes.
17 Q Had you contacted anybody else in the
18 interim?
19 A No.
20 Q Had you spoken to any of the detectives?
21 A No.
22 Q Had you spoken to Mr. Urick or Ms. Murphy?
23 A No.
24 Q Anybody from their office?
25 A No.

i/:.in..— i c i
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1 Q Had you written them any letters?
2 A NO.
3 Q Had you written Ms. Benaroya any letters?
a A N O ,
5 Q And had you many any further anempt to
6 contact Judge McCurdy?
7 A Oilier tt~cn the voice message?
8 Q ~ght
9 A N O .
I G Q Afar that? All right. And so you showed up
I l that day, right?
12      A YC~.  ma la l i ' L

Q And your lawyer was here?
14      A Yes .  I l i a+a l~ ,
L5 Q And chambers, tell me what you mean by that?

A The Judge's chamhors.
Q What -- where the Judge's office is'?
A I'm sorry. Let rne explain. It was an office

that had flags in it.
Q It was not the courtroom?
A No, ma'am. It had --
Q You had already hocn in Judge McCttrdy's

23 courtroom on that prior occasion, right?
2 4      A Ye s ,  m a ' a m .
25 Q And it was not the same place?

Page 166
A N o ,  m a ' a m .

2 Q It had a desk in it'?
3 A Ye S ,  m a ' a m .
4 Q Okay. And when you were in the chambers, the
5 only people there were you, Ms. Bcnaroya and Judge
6 McCurdy?
7      A  Ye s .  m a ' a m .

8 Q And was there a court reporter them?
9      A N O .  a n + a m .

Q You know a stenographer like we had in the
11 downst airs courtroom?
12 A The video camcra was going.
13 Q Thavideocamcra.  Anddidyou not iccthat
14 the v ideo camera Was OH?
15 A Yeah, he told me he was going to turn it on.
16 Q He told you he was going 'to turn on the video
17 cat,era and then you could sec that some lights if you
18 look over to Judge Heard that set of lights, did you
19 see that appear?
2 0  A  N o .
21 Q N0, okay. But he told you that this was
22 going to be on the record because of the video camera,
23 right?
2 4  A  Y e a h .
25 Q And you didn't object 1o that, did you?

Page 167
I  A  N o .
2 Q And so everything that happened between you
3 and Judge McCurdy and Ms. Benaroya that day should
4 ~tppel~r on the video camera'?
5 A Yes. ma'am.
6 O Okay. Because at that occ~.qion you never
7 asked them to turn it off?.

'  8 A Yes .  ma 'am.
9 Q Right?

i t0 A Correct.
i I l Q And Ms. Benaroya didn't ask so?
{12 A No,  ma 'am.
h 3 Q And Judge McCurdy didn't ever indicate to you

t4 that he did so?
1 5      A N O ,  m a ' a m .

116 Q Allright. Now, when Judge McCurdy -- did he
/ 17 call it like he did in the courtroom like open the
I I8 case?
19    A No, ma'am.
20 Q Or any identification of the case or case
21 number?
2 2     A N O ,  m a + a m .
23 Q And did he on the record tell you why you
24 were there?

2 5     A  Ye s ,  m a ' a m .

Page 168
} Q And did you know why you were there'?
2 A Because I had concerns.
3 Q Okay. And you had concerns aboat ),cur
4 lawyer, rigi'n?
5 A The proceas, yes.
6 Q And whether or not your lawyer's conflict
7 free. right?
8 A Yes.
9 Q Because you understood that concept, right?

llo
A Y~, yes.

I I Q You didn't want a lawyer who's only job was
12 to get you to sign the plea agreement, right'?
1 3  A  C o r r e c t .
14 Q Because you had concerns as to whether or not
15 that lawyer was thdependemly representing yoa. right?

A Yes, ma'am.
17 Q Or she was representing some other interest'?
18     A YeS+ m~. '~tm.
19 Q And the interest that you were concerned that
20 she might be representing coincided with the interest
21 of Mr. Urick?
2 2 A Ye s ,  m a ' ~ .
23 Q And the interest of the detectives, right?
2 4 A Yes ,  ma 'am.
25 Q And her freedom, her independence concerned
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1 Q Had you written them any letters?
2 A No.
3 Q Had you written Ms. Benaroya any letters?
a A No.
5 Q And had you many any further attempt to
& coniact Judge McCurdy?

A Otlier then the voice message?
3 Q Right
9 A No.

10 0 After that? All right. And so you showed up
1 1 that day. right?
12 A Yes. ma'am.
13 Q And your lawyer was here?
14 A Yes, ma'am.
1 5 Q And chambers, tell me what you mean by that?
16 A The Judge's chambers.
17 Q What -- where the Judge's office is?
13 A I'm sorry. Let me explain. It was an office
19 that had flags in it.
20 Q It was not the courtroom?
21 A No, ma'am. Jt had —22 Q You had already been in Judge McCurdy's
23 courtroom on that prior occasion, right?
24 A Yes, ma'am.
25 Q And it was not the same place?

1 A No.
2 Q And so everything that happened between you

J 3 and Judge McCurdy and Ms. Benaroya that day should
4 appear on the video camera?

A Yes. ma'am.
6 Q Okay. Because at that occasion you never
7 asked them to turn it off?
8 A Yes. ma'am.

I 5

9 0 Right?
10 A Correct.

ill Q And Ms. Benaroya didn't ask so'*
12 A No, ma'am.

1 13 Q And Judge McCurdy didn’t ever indicate to you |
14 that he did so?
15 A No, ma’am.
16 Q All right. Now, when Judge McCurdy - did he
17 call it like he did in the courtroom like open the
18 case?

A No, ma’am.
Q Or any identification of the case or case

19
20
21 number?
22 A No, ma'am.
23 Q And did he on the record tell you why you
24 were there?
25 A Yes, ma’am.
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1 Q And did you know why you were there?
2 A Because I had concerns.
3 Q Okay. And you had concerns about your
4 lawyer, right?
5 A The process, yes.
6 Q And whether or not your lawyer’s conflict
7 free, right?
8 A Yes.
9 Q Because you understood that concept, right?

10 A Yes, yes.
11 Q You didn’t want a lawyer who’s only job was
12 to get you to sign the plea agreement, right?
13 A Correct.
14 Q Because you had concerns as to whether or not
15 that lawyer was independently representing you, right?
16 A Yes, ma’am.
17 Q Or she was representing some other interest?
18 A Yes. ma’am.
19 Q And the interest that you were concerned that
20 she might be representing coincided with the interest
21 of Mr. Urick?
22 A Yes, ma'am.
23 Q And the interest of the detectives, right?
24 A Yes, ma'am.
25 Q And her freedom, her independence concerned

1 A No. ma'am.
2 Q It had a desk in it?
3 A Yes. ma'am.
4 Q Okay. And when you were in the chambers, the
5 only people tliere were you, Ms. Benaroya and Judge
6 McCurdy?
7 A Yes, ma'am.
8 Q And was there a court reporter there?
9 A No. ma'am.

it) Q You know a stenographer like we had in the
1 1 downstairs courtroom?
12 A The video camera was going.
13 Q The video camera. And did you notice that
14 the video camera was on?
15 A Yeah, he told me he was going to turn it on.
16 Q He told you he was going to turn on the video
17 camera and then you could see that some lights if you
18 look over to Judge Heard that set of lights, did you
19 sec that appear?
20 A No.
21 Q No, okay. But he told you that this was
22 going to be on the record because of the video camera,
23 right?
24 A Yeah.
25 Q And you didn't object to that, did you?
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J you. correct?
2  A  N O .
3 Q WeLl, when you speak about the words of
4 conflict that yott wore jusl limited as to really who
5 she was representing? 5
6 A No. I 'm not. I 'm sorry, then yes. 6

[  "  Q  Yes .  okay.  And  so - - 7

181 Thell yes,THL what?COURT: I'm sorry. Now I'm confused.
]01tgg10 MR WILDS: That she asked me was my only

concern was who she was representmg if -- if my ! t 1
i2 questaon -- if my answer to her question was no. 112
13 THE COURT: And then you're changing your 113
14 answer? 1 4

MR WILDS:  Yes . 15

THE COURT: Then you're saying then, yes you ] 6
were concerned about who she was representing'? 17

MR, WILDS: Yes. 18

THE COURT: All right. Very well. your next 19
question. 20

BY MS. OUT|ERRE~: 2 I
22 Q And when Judge McCurdy indicated that it was 22

on the record, did he put anything on the record about 23
why you were all there? 24

MR. WILDS: 2 5

Page 170
A Yes.
Q Did he ask you questions?
A Yes.
Q What ~nd of que~tlonsdid heaskyou?
A Was I secured in my -- was I plea~ed and

happy with my attorney, did I want to change attorneys.
He asked me a couple, I think he asked me a couple of
questions about my rights, bul mostly what was going on
between me and my attorney thai I called him.

Q And did you say to him that you were
concerned about what interest your attorney was
representing?

A I told him -- I told him that I had concerns,
but they had been laid to rest.

Q Okay. And so you had an opportunity to
discuss things with your [awyer before you went into
Judge McCurdy's chm'nbers?

A Yes.
Q Where did that discussion take place?
A At my home
Q At your home?
A Yes.
Q So, prior to the hearing you had an occasion

to discuss in person with Ms. Benaroya the concerns
that you had?

Page 1"71
I 1  A  Y r s .

2    Q And did you explaln to Judge McCurdy your
3 concerns that it might he a conflict for your lawyer to
4 represent you?

A Yes.
Q And did you ask h~m any questions during thhs

time?
A I can't recaU asklng him any.
Q Okay. l~.d he ask you any questions to define

terms, like what do you mean when you say conflmt. Mr
Wilds. did he ask you any questmn like that?

n I believe so
Q Okay. And did he osk you -- did you tell him

then on the record that you had thought that she came
in just to get you to sign the plea agreement ?

A 1 believe my words were, things sanell fishy
Q Things smelt fishy And when you said that

did he ask you what you meant by the word fishy'?
A 1 believe so.
Q Okay. And you explained to him what you

meant?
A 1 believe so.
Q And what did you tell him?
A That l hadn't been able to get in touch with

my lawyer, that the only time I had seen her w&s the

Page 172
I one occasion that she had got me to sign the plea
2 agreement and that - that I had spoken with her this
3 morning, thai I came to the understanding that she was
,t separate from the State, that she was doing this pro
5 bone and that -- and then he just asked me, was 1
6 pleased with my lawyer, if I would want to change.

THE COURT: And yo~ response to that?
8 MR. WILDS: Oh, no. 1 told him no.
9 BY MS. OUTIERKEZ:
10 Q You told him no, you weren't pleased --
11        MR.  WILDS:

1 2     A  N O ~  n o .

]4 A 1 didn't feel it was neccgsaJty for me to
15 change lawyers.
16 Q Okay. Let me make sure I'm clear, Mr. Wilds.

Did Ms. Benaroya pick you up that day --
A Yes, ma'am.
Q The same day that you went to -- at your

home?
n Yes, ma'am.
q And so when she canto to pick you up is when
had the ORe and only opportunity to discuss with

A. Yes, lna'am.
Page 169 - Page 172
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I you. correct?
2 A No.
3 Q Well, when you speak about the words of
4 conflict that you were just limited as to really who
5 she was representing?
6 A No. I'm not. 1’ m sorry, then yes.
7 Q Yes. okay. And so —THE COURT: rm sorry. Now I'm confused.
9 Then yes. what?

MR WILDS: That she asked me was my only
1 1 concern was who she was representing if -- if my
i2 question -- if my answer to her question was no.

THE COURT: And then you're changing your

I > A Yes.
I 2 Q And did you explain to Judge McCurdy your
| 3 concerns that it might be a conflict for your lawyer to

I 4 represent you?
5 A Yes
6 Q And did you ask him any questions during this

I 7 time?
j 8 A 1 can't recall asking him any.

9 Q Okay. Did he ask you any questions to define
10 terms, like what do you mean when you say conflict. Mr
1 1 Wilds, did he ask you any question like that?

1 12 A I believe so.
13 Q Okay. And did he ask you -- did you tell him
14 then on the record that you had thought that she came
15 in just to get you to sign the plea agreement?
16 A I believe my words were, things smell fishy
17 Q Things smell fishy And when you said that
18 did he ask you what you meant by the word fishy?
19 A I believe so.
20 Q Okay. And you explained to him what you
21 meant?
22 A I believe so.
23 0 And what did you tell him?
24 A That I hadn't been able to get in touch with
25 my lawyer, that the only tune 1 had seen her was the

8

10

13
14 answer?

MR WILDS Yes.
THE COURT: Then you're saying then, yes you

17 were concerned about who she was representing?
MR WILDS: Yes.
THE COURT: All right. Very well, your next

15
16

18
19
20 question.
21 BY MS. GUTIERREZ:
22 Q And when Judge McCurdy indicated that it was
23 on the record, did he put anything on the record about
24 why you were all there?

MR. WILDS:25
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1 one occasion that she had got me to sign the plea
2 agreement and that -- that 1 had spoken with her this
3 morning, that I came to the understanding that she was
4 separate from the State, that she was doing this pro
5 bono and that -- and then he just asked me, was 1
6 pleased with my lawyer, if I would want to change.

THE COURT: And your response to that?
MR. WILDS: Oh, no. 1 told him no.

A Yes.
0 Did he ask you questions?
A Yes.
0 Whal kind of questions did he ask you'.’
A Was I secured in my -- was 1 pleased and

6 happy with my attorney, did 1 want to change attorneys.
7 He asked me a couple, I think he asked me a couple of
8 questions about my rights, but mostly what was going on
9 between me and my attorney that 1 called him.

Q And did you say to him that you were
1 1 concerned about what interest your attorney was
12 representing?

A 1 told him -- 1 told him that I had concerns,

I
2
3
4

5

7
8

BY MS. GUTIERREZ:
10 Q You told him no, you weren't pleased --

MR. WILDS:
12 A No, no.
13 Q Or no you didn't want to change?
14 A I didn't feel it was necessary for me to
15 change lawyers.
16 Q Okay. Let me make sure I'm clear, Mr. Wilds.
17 Did Ms. Benaroya pick you up that day —
18 A Yes, ma'am.
19 Q The same day that you went to — at your
20 home?
21 A Yes, ma'am.
22 Q And so when she came to pick you up is when
23 you had the one and only opportunity to discuss with
24 her your concerns?
25 A Yes. ma'am.

9
III

11

13
14 but they had been laid to rest.
1 5 Q Okay. And so you had an opportunity to
16 discuss things with your lawyer before you went into
17 Judge McCurdy's chambers?
1 8 A Yes.
19 Q Where did that discussion lake place?
20 A At my home
21 Q At your home?
22 A Yes.
23 Q So, prior to the hearing you had an occasion
24 to discuss in person with Ms. Benaroya the concerns
25 that you had?
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l Q And then you prooeedcd directly from your
2 house down here?

A Yes, ma'am.
Q In her car?
A Ye s ,  m a ' a m .

6 Q She provided tho~e arrangements?
A Ye s .  m a ' a n L
Q And yon came here and tlaat's when you saw

Judge MeCurdy?
I ( )      A Ye s .  m a ' a m .

Q But prior to tha~t time you had no eomact
~'ith her?

A No, ma'am
14 Q Okay. Now. when -- you just said something -
15 - at some point you had concern that she might be
16 connected with the Stale?
17 A Yes ,  ma 'am.
] 8 Q What gave rise to your concern?
19 A With all of the investigations and stuff I
20 was on edge and anyone who was official that -- my
21 biggest -- the biggest thing is that I couldn't get in
22 tough with her, it made me concern that who she was

; with and--
24 Q And you thought maybe she was with the State?
25 A I wasn't clear on that, that's what I needed

Page 174
I to find out.
2 Q You thouglm .that that might be a possibility?
3 A NOt with ~be State, but -- I don't want to --
4 like friends with the State. Not --

Q Friends with the State?
A Yes.
Q And that's because that was a thought that

8 came into your head'?
9 A  Ye s .

10 Q Nobody put that thought in your head, right?
I [ A C o r r e c t .
12 Q Nobody suggested that to you?
13 A  N o .
14 Q But you thought that based on whal happened
15 in your case, right?
1 6  A  Ye s ,  y e s .
17 Q Because the only interaction that you had
IS with your lawyer was down here in this courthouse --
t 9  A  Y e s .

10 Q R~ght?
! 1  A  Y e s .

Q And the day that you entered your plea was
t3 the first time you met your lawyer'?

'24 A Yes,  r l la 'a l ' ] f fL
25 Q And you met your lawyer, physically where

Page 175
I were you?
2 A Here.
3 Q Here. in this building'?
4 A Or the West Building.

Q In the hallway?
6 A NO, lna~am.
7 Q You were provided a room. ,vere you not?
8 A Yes, rna~am.
9 Q And that room was within a suite of offices

I 1~ that the State's Attorneys acted from?
A Wb'~,  maJam.
Q Yes, And that was the only time you bad ever

spoke to your lawyer?
A No.
Q Well on the 7th was the first day -- I'm

just talking about the 7th.
a Oh, yes, yes,
Q You hadn't talked to her before then'?
A No.
Q Because you hadn't met her?
A Correct.
Q So the first and only time on the 7th you

] 23 spoke to her was when -- in an office that was located
124 within the State's Attorney's Offices, right?

A Privately, yes.

Page 176
I    Q Yes. And you -- you had asked Mr. Urick for
2 assistance in gemng this lawyer, right?
3 A NO, ITla~alTt.
4 Q He just provided the lawyer?
5 A I was told the day before that 1 was going to
6 be ehargod with criminal papers or --
7 Q The day before this day?

A Ye s .
Q So. that would have been the 6th of

September?
A Yes. I 'm sorry.
Q And where were you when you were told that?
A Tiae detectives were at my house.
Q Okay.
A They were telling -
Q  A n d - -
A I ' r fl  so r l ' y,

Okay. And--
A They were telling me -- I'm sorry, go ahead.
O No. go ahead finish your answer.
A They were telling me that I was going to have

to be brought down and 1 would have to meel -- there
was like two or three lawyers 1 was suppose to meet
that were people that do work for free, pro bonn stuff.

Q To pick a lawyer?
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l Q And then you proceeded directly from your
2 house down here?
3 A Yes. ma'am.
•» Q In her car?
5 A Yes, ma'am.
6 Q She provided those arrangements?
i A Yes. ma'am.
s Q And you came here and lhat's when you saw
9 Judge McCurdy?

10 A Yes. ma'am.
1] Q But prior to that time you had no contact
12 with her?

t were you?
2 A Here.
3 Q Here, in this building?
4 A Or the West Building.
5 Q In the hallway?
6 A No. ma’am.
' Q You were provided a room, were you not?

| 8 A Yes. ma'am.
9 Q And that room was within a suite of offices

|Hi that the State's Attorneys acted from?
II A Yes. ma'am.
12 Q Yes. And that was the only time you had ever
13 spoke to your lawyer?
14 A No.
IS Q Well, on the 7th was the first day -- I'm
16 just talking about the 7th.
17 A Oh, yes, yes.
18 Q You hadn't talked to her before then'.’
19 A No.

1

13 A No, ma'am.
14 Q Okay. Now. when - you just said something -
15 - at some point you had concern that she might be
16 connected with the State?
17 A Yes. ma'am.
18 Q Whai gave rise to your concern?
19 A With all of the investigations and stuff 1
20 was on edge and anyone who was official that -- my
21 biggest — the biggest thing is that I couldn't get in
22 tough with her. it made me concern that who she was
23 with and —
24 0 And you thought maybe she was with the State?
25 A I wasn't clear on that, that’s w'hat I needed

20 Q Because you hadn't met her?
21 A Correct.
22 Q So the first and only time on the 7th you

i 23 spoke to her was when - in an office that was located I
24 within the State's Attorney’s Offices, right?
25 A Privately, yes.
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1 Q Yes. And you -- you had asked Mr. Urick for
2 assistance in getting this lawyer, right?
3 A No, ma'am.
4 Q He just provided the lawyer?
5 A I was told the day before that I was going to
6 be charged with criminal papers or —
7 Q The day before this day?
8 A Yes.
9 Q So. that would have been the 6th of

10 September?
II A Yes. I’m sorry.
12 Q And where were you when you were told that?
13 A The detectives were at my house.
14 Q Okay.
15 A They were telling --
16 Q And ~
17 A I'm sorry.
18 Q Okay. And —19 A They were telling me -- I'm sorry, go ahead.
20 Q No, go ahead finish your answer.
21 A They were telling me that I was going to have
22 to be brought down and I would have to meet -- there
23 was like two or three lawyers 1 was suppose to meet
24 that were people that do work for free, pro bono stuff.
25 Q To pick a lawyer?

i to find out.
2 Q You thought that that might be a possibility?
3 A Not with the State, but -- 1 don't want to --
4 like friends with the State. Not
S Q Friends with the State?
6 A Yes.
7 Q And that's because that was a thought that
8 came into your head?
9 A Yes.

li) Q Nobody put that thought in your head, right?
11 A Correct.
12 Q Nobody suggested that to you'1
13 A No.
14 Q But you thought that based on what happened
1 5 in your case, right?
16 A Yes, yes.
17 o Because the only interaction that you had
18 with your lawyer was down here in tins courthouse -
19 A Yes.
20 Q Right?
21 A Yes.
22 Q And the day that you entered your plea was
23 the first time you met your lawyer?
24 A Yes. ma'am.
25 Q And you met your lawyer, physically where

PHOF* 17ÿ - PHOP 1 lf\



A Yes
~, Q Pick a lawyer oux of a couple, right?

A Yes.
10 Q So, that you would be able to select your
lz lawyer7
1 2  A  y e s .
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A Yes.
Q Okay. So. before you came down that day you 2

, were told by the de~cfives that you were going to get 3
4 a chance to pick your own lawyer? 4
5 A From -- from a couple of lawyers, not -- 5
6 Q Okay. From out of a couple? 6

7
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1 with her and see if you want her to be your lawyer.

Q So. you had an opportunity to test her out?
A Yes.
Q You could have rejected her?
A Yes.
Q And demand to interview another lawyer?
A I don'T know If they had any others arranged

8 1o  be  Q  You didn+t ask that?
9 a Interviewed but it's possible, yes.

i10 Q It's possible you asked them?

I 1
A NO, it's possible thai they could have had

13 Q Okay. Andhow did you get down to the court
14 on the 7th?

I15 A The detectives.
16 Q Okay. So, they pickedyou up and brought you
17 down?
1 8  A  Ye s .
lq Q And were you taken to the State's Attorney's
20 Office?
2 1  A  Ye s .
Z2 Q Okay. And that was actually in the other
z3 building, col this building, the Mitchell building?
24 A Oh, yes. yes.
25 Q Is that right?

Page 178
i A  Y e s ,

2 Q And when you were brought there were you
3 inuoduced to a couple of a lav,~'ers?
4 A  N o .

5 Q Were you allowed to interview some lawyers?
6 A They introduced ]xae to Ms. Benaroya.
7 Q To Ms. Benaroya. Who is the they that
8 introduced you?
9 A The State.

tO Q The State meaning Mr. Urick?
t l A Yes.
l z Q He just--
13 A That was the first time I had met Mr. UdcL
1 4 tOO.

15 Q Okay. First he introduced himself?
16 A NO, actually first he introduced Ms. Murphy
17 and then himself.
18 Q Okay. And then he introduced you to your
19 lawyer?
2t) A He told me that this is Ms. Benaroya. he
21 didn't tell me it waS my lawyer.
22 Q And did you soon find out she was the lawyer?

2zl

A 1 selected her. they didn't -- it wasn't
24 forced on me. It wasn't like they said. this is your

lawyer. They asked me, they said well, you can meet

]i24 morn arranged to be interviewed.
13 Q Oh. you didn't ask that question'?

A  N O ,  m a ~ a l T t .

I t5 Q SO, you never found out?
i l ~ A No. ma'am.
[ 17 Q And they really volunteered to you that they
[ I S might have other lawyers there from whom you could
1.9 pick?
20 ^ NO, ma'am

Q Okay. Were you ever given a piece of paper
you to a building across the street, the

23 Public Defender's office?
24 A No, ma'am. 1 had attempted to call the

Public Defender's office.
Page 18o1

I Q You had on your own?
2 A Yes.
3 Q Okay. But not through Mr. Ufick?
4 A No, ma'am.
5 Q And not through Ms. Murphy?
6 A No, ma'am.
7 Q And not through Detective McOilvary?
8 A N O ,  i n a ' a l n .

9 Q Or Detective Ritz?
10 A NO, ma'am.
11 Q Okay. And so you get down there and he
12 introduces you to Ms. Benaroya. He told you to son of
] 3 go interview her and see if she was okay?
14 A Yes, ma'am.
15 Q Okay. I rnean is that the essence of whet he
16 said?
17 A He just told me to go telk wlth her.
18 Q Okay. Now before you walked down thereyou
19 hadn't negotiated a plea agreement with the detectives,
20 had you?
21    A No, ma'am.
22 Q Before they came -- they came to your house
23 the night before, right or the day before?
24 A The evening, yes.25 Q And they told you, you were going to be
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l with her and see if you want her to be your lawyer.
2 Q So, you had an opportunity to test her out?

1 A Yes.
2 Q Okay. So. before you came down that day you
3 were told by the detectives that you were going to get
4 a chance to pick your own lawyer?
5 A From — from a couple of lawyers, not --
6 Q Okay. From out of a couple?

’ A Yes
8 Q Pick a lawyer out of a couple, right?
4 A Yes

10 Q So, that you wouid be able to select your
11 lawyer?
12 A Yes.
13 Q Okay. And how did you get down to the court
14 on the 7th?
15 A The detectives.
1 6 0 Okay. So, they picked you up and brought you
17 down?

3 A Yes.
4 Q You could have rejected her?
5 A Yes.
6 Q And demand to interview another lawyer?
7 A 1 don't know if they had any others arranged

! 8 robe- Q You didn't ask that?
9 A Interviewed but it’s possible, yes.

\ 10 Q It's possible you asked them?
II A No. it's possible that they could have had

j 1 2 more arranged to be interviewed.
1 13 Q Oh. you didn't ask that question?
14 A No. ma'am.
15 Q So, you never found out?
16 A No. ma'am.

1 17 Q And they really volunteered to you that they
18 might have other lawyers there from whom you could
19 pick?
20 A No, ma'am.
21 Q Okay. Were you ever given a piece of paper
22 that referred you to a building across the street, the
23 Public Defender’s office?
24 A No, ma'am. 1 had attempted to call the
25 Public Defender's office.

18 A Yes.
Q And were you taken to the State's Attorney's19

2H Office?
21 A Yes.
22 Q Okay. And that was actually in the other
23 building, not this building, the Mitchell building?
24 A Oh, yes. yes.
25 Q Is that right?
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1 Q You had on your own?
2 A Yes.
3 0 Okay. But not through Mr. Urick?
4 A NO, ma'am.
5 Q And not through Ms. Murphy?
6 A No, ma'am.
7 Q And not through Detective McGilvary?
8 A No, ma'am.
9 Q Or Detective Ritz?

10 A No, ma'am.
1 1 Q Okay. And so you get down there and he
12 introduces you to Ms. Benaroya. He told you to son of
13 go interview her and sec if she was okay?
14 A Yes, ma'am.
15 Q Okay. I mean is that the essence of what he
16 said?

i A Yes.
2 Q And when you were brought there were you
3 introduced to a couple of a lawyers?
4 A No.
5 Q Were you allowed to interview some lawyers?
6 A They introduced me to Ms. Benaroya.
7 Q To Ms. Benaroya. Who is the they that
8 introduced you?
9 A The State.

10 Q The State meaning Mr. Urick?
II A Yes.
12 Q He just --
13 A That was the first time I had met Mr. Urick.
14 too.
15 Q Okay. First he introduced himself?
16 A No, actually first lie introduced Ms. Murphy
17 and then himself.
IS Q Okay. And then he introduced you to your
19 lawyer?
20 A He told me that this is Ms. Benaroya. he
21 didn’t tell me it was my lawyer.
22 Q And did you soon find out she was the lawyer?
23 A I selected her. they didn't -• it wasn't
24 forced on me. It wasn't like they said, this is your
25 lawyer. They asked me, they said well, you can meet

17 A He just told me to go talk with her.
18 Q Okay. Now before you walked down there you
19 hadn't negotiated a plea agreement with tlie detectives.
20 had you?
21 A No, ma'am.
22 Q Before they came -- they came to your house
23 the night before, right or the day before?
24 A The evening, yes.

1 25 Q And they told you, you were going to be_
Page 177 - Page 180
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i charged, dghl?
7: A Ye s ,  m a ) a l l l .
3 Q That was tic first lime that you knew that
a you vccre going to be charged?
5 A YeS,  ma<am.
6 Q And did tbey tell you what you were going to
7 be charged with?
8 A NO.  ma 'a l rn .
9 Q And did they suggest to you that you might

Ilo appear in front of a Judge the next day when you were
11 charged?

A I asked them, was I going io be arrested?
Q And they answered you?

14 A 1 have to go to criminal booking.
Q You had to go to booking to get your photo

16 taken and your fingerprints and stuff?
1 7  A  N O .
18 Q And that didn't happen?
1 9  A  N o .

20 Q You didn't have 1o get your fingerprints?
21 A Theydidn't say 1 had to go to booking. They

said l had to go to some place called criminal booking.
Q Okay.  And--

2 4  A I t ' s  l i k e  a  -
25 Q Did you get your photograph taken'?

Page 182
I THE COURT: One moment. It's like a what'?
2 MR. WILDS: They explained to me it was Iike
3 a document place or something where 1 had to sign
4 papers to say 1 was being fonredly charged.
5        B Y  M S  G U T I E R R F I :
6 Q And did you -- were you taken to such a
7 place?
8 MR. WILDS;
9 A  Ye s .

10 O And where is that located?
I 1 A 1 believe it was in the homicide office.
12 Q Down the same place where you gave your
13 earlier interviews?
1 4  A Ye a h .
15 Q The same bul]ding?
1 6  A  Y e s ,

17 Q Okay. And that's where you received your
iS charge papers'?
1 9 A Yes,
20 Q And you didn't have the lawyer lben?

A No.
O And Ms. Bena~oya wasn't there'?
A NO.
Q And no other lawyer was presented to you

then?
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A No.
Q Okay. And from there you were taken up to

the Clarence Mitchell Courthouse?
A Yes.
Q And when you ITICl Ms. Benaroya who escorted

you to the room in which you spoke with heft?
7 A 1 bel ieve Mr.  Ur ick.

[ ~
Q Mr. Urick. And did Mr. Uriek say anything

about Ms. Bcnaroya?

10 A He said that this a very good attorney that
does pro bono work.

Q Who does pro bono work. that's how he
[ 13 announced her to you as if she were a lawyer who -- she

didn't have to charge fees, did you understand that?
A To my understanding I would not be charged,

to my underslanding, yes:
Q And that's what you understood him when he

used the term pro bono?
A Yes.
Q Meaning that you were not going to gel

charged for her services?
A Yes.
Q Is that fight?
A Yes.
Q And that's how she was presented to you?
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I A Yes.
2 Q As a f ree lawyer?
3 A Ye s .
4 Q i t  wasn' t  going to cost  you a th ing?
5 A Yes.
6 Q Had you had prior to that any discussions
7 with Mr. Urick about the cost of lawyers?
2~ A I hadn't talked to Mr. Uriak before that
9 Q Okay. And you hadn'l met him?

t0 A Never.
11 O Or with Ms. Murphy?
12 A i may have received a phone call from her but
13 that was it.
14 Q Okay. But not -- in that phone call had you
15 had any discussions with her, you didn't have any money
I ~ to hire a lawyer m case you needed one?
17 A  N o

18 Q Okay. And hadyou had any discussions olher
19 than that first time oft February 28th when you had. the
20 discussion when you asked Detectives McGilvary and Ritz
21 to turn off the tape so you could ask them how to get a
22 lawyer Did you have any other discussions with them
23 after that time?
24 A No, ma'am.
25 Q Up until the night before'?

Condcnsclt!™
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I A No.
2 y Okay. And from there you were taken up to
J the Clarence Mitchell Courthouse'.’
4 A Yes.

! 5 Q And when you met Ms. Benaroyu who escorted
6 you to the room in which you spoke with her?
7 A I believe Mr. Urick.
8 Q Mr. Urick. And did Mr. Unck say anything
9 about Ms. Benaroya?

10 A He said that this a very good attorney that
1 1 does pro bono work.
12 Q Who does pro bono work, that's how he
13 announced her to you as if she were a lawyer who •• she
u didn't have to charge fees, did you understand that?
15 A To my understanding I would not be charged.
16 to my understanding, yes.
17 Q And that's what you understood him when lie
18 used the term pro bono?
19 A Yes.
20 Q Meaning that you were not going to get
21 charged for her services?
22 A Yes.
23 Q Is that right?
24 A Yes.
25 Q And that’s how she was presented to you?

1 charged, right?
2 A Yes. ma'am.
3 Q That was the first time that you knew that
4 you were going to be charged?
5 A Yes. ma'am.
6 Q And did they tell you what you were going to
7 be charged with?
8 A NO. ma'am.
9 y And did they suggest to you that you might

10 appear in front of a Judge the next day when you were
11 charged?
12 A 1 asked them, was I going to be arrested?
13 0 And they answered you?
14 A I have to go to criminal booking.
15 Q You had to go to booking to get your photo
16 taken and your fingerprints and stuff?
17 A No.
18 0 And that didn't happen?
19 A No.

I

t

20 Q You didn't have to get your fingerprints?
21 A They didn't say I had to go to booking. They
22 said I had to go to some place called criminal booking.
23 Q Okay. And —
24 A It's like a —25 y Did you get your photograph taken?
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THE COURT One moment. It’s like a what?
MR WILDS: They explained to me it was like

3 a document place or something where I had to sign
4 papers to say 1 was being formally charged.

BY MS GUTIERREZ:
6 y And did you - were you taken to such a
7 place?

1 A Yes.
2 y As a free lawyer?
3 A Yes.
4 y It wasn't going to cost you a thing?
5 A Yes.
6 y Had you had prior to that any discussions
7 with Mr. Urick about the cost of lawyers?
8 A I hadn't talked to Mr. Urick before ihai
9 Q Okay. And you hadn't met him?

10 A Never.
11 y Or with Ms. Murphy?
12 A I may have received a phone call from her but
13 that was it.
14 y Okay. But not - in that phone eall had you
15 had any discussions with her, you didn't have any money
1 6 to hire a lawyer in case you needed one?
17 A No

1
2

5

MR. WILDS:
9 A Yes.

10 0 And where is that located?
II A I believe it was in the homicide office.
1 2 Q Down the same place where you gave your
13 earlier interviews?
14 A Yeah.
15 y The same building?
16 A Yes.
17 y Okay. And that's where you received your
18 charge papers?
19 A Yes.
20 Q And you didn't have the lawyer then?
21 A No.
22 y And Ms. Benaroya wasn't there?
23 A No.
24 y And no other lawyer was presented to you
25 then?

8

Q Okay. And had you had any discussions other
19 then that first time on February 28th when you had ihe
20 discussion when you asked Detectives McGilvary and Riiz
21 to turn off the tape so you could ask them how to get a
22 lawyer Did you have any other discussions with (hem

23 after that time?
A No, ma'am.
y Up until the night before?

18

24
25
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A NO,  ma~am.

2 Q And when you spoke to the detectives the
2. night before and they advised you that you woe going
4 to get arrested and prc~ssod the next day did you ask
5 them to get you a lawyer?
6     A N O ,  r a a ' a m .
7 Q Did you discuss your financial circumstances
8 m any way?

A NO, ma~arfi.
I0 Q Did you ever make any statement to them, guys
i] i think I need a lawyer?
12     A No, ma'am.
13 Q And did you tell them, since you thought you
14 needed a lawyer, you did not get one because you
15 couldn't afford otte?
IS MR. UPdCK. Objection.
I 7 THE COURT: You car l  answer that ,  Did you say
18 that to them7
1 9       M R  W I L D S :  N O .
2 0       T H E  C O U R T:  O k a y.  Ve r y  w e l l .
21       BY MS.  OUTIERREZ:
22 Q Now, when MI. Urick said this is a pro bono
23 lawyer, a pretty good lawyer who does pro beno cases.
24 is that right?

MR. WILDS:

17
1 8
1 9
2 0

2 1
2 2

23  as  to  how Mr.  U r i ck  knew he r?
2 4     A  N o ,  m a ' a m ,
25 Q Or anyone else?
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I A Ye S .  m a ' a m .
2 Q You understood her to be ,somebody you could
3 choose to take or not to take?
4     A Y C ~ ,  m a t a m .

Q Okay. So before you went in a room with her
6 by yourself you understood you had a decision to lriake?
7 A Yes, I 'fl~ram.
8 Q Okay. You hadn't met her before, had you?
9 A NO, ma~l ' f t .

t 0 Q You hadn't been told anything else about her'?
] l A blO. ma'al lL
12 Q And you knew no other infomaation abom her.
13 did you?
14 A N O ,  f n a ' a m .
I5 Q And didn't know how long she had been a
16 lawyer?

A NO,  ma 'am.
Q Or whal her previous jobs, if any had been'?
A Not at that time, no.
Q Or what her experience had been'?
A NO, ma~am.
Q All right. And did you have any information

Page 187
A NO. mara! ' l l .
Q Or what kind of cases she had been pro bone

on?

a Until we spoke, no.
Q No. And so you went in the room and you

spoke to her. correct?
A Ye s .  f n a ' a m .
Q And then ultimately you made a decls~on that

9 she was okay to be your lawyer?
10    a Yes. ma'am.
11 Q Did you have any discussion with her
12 concerning payment?
1 3      A N O ,  i l i a ' a m .
14 Q Did you have any discussion with her to
15 ensure that because she had been introduced to you as a
la pro bone lawyer that she wasn't going to charge you a
17 fog?

18 MR URICK: Objection.
19      MR. WILDS: is that part of what me and her
2o talked about'?

THE COURT: Yes.
22      MR. WILDS: l don't choose to answer that
23 question.
24        BY MS.  GUTIERREZ;
25 Q You don't choose to answer the question about

Page 188
1 whetlx:r or not you had any discussion about fee'?
2       M R ,  W I L D S :

A Yes.
4 Q Okay. Did you pay her a fee?

A NO.
Q No. You never paid her a fee'?
A NO. ma'am.

8 Q And at any time after the time that Mr. Unck
9 introduced her to you. did he have any further

l0 discussions with you about her?
I 1 A b l o ,  m a ~ a m .
12 O And did you obtain information from any other
13 source about her in regard to making your decision as
14 to whether or not to accept her'?
1 5 A N o ) m a ~ a r n .
16 Q How long did you discuss things with her?
17 THE COURT: You don't have to answer that.
18 blow. that -- the length that you consulted with your
t9 attorney is privileged because the time although it's
20 not necessarily indicative of a privilege --
21       MR.  WILDS:  I t 's  leading.
2 2       I ~ I E  C O U R T:  R i g h t .  S O ,  i f s  u p  t o  y o u
23  whe the r  you  answer.
2 4       M R .  W I L D S :  I  O ~  n o l  t o  a n s w e r  t h a t
25 question.
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1 A No. ma'am.
2 Q And when you spoke to the detectives the
3 night before and they advised you that you were going
4 to get ancsted and processed the next day did you ask
5 them to get you a lawyer?
6 A No. ma'am.
7 Q Did you discuss your financial circumstances

8 in any way'.’
9 A No, ma’am

10 Q Did you ever make any statement to them, guys
11 1 think I need a lawyer?
12 A No, ma'am.
13 Q And did you tell them, since you thought you
14 needed a lawyer, you did not get one because you
15 couldn't afford one?

I A No, ma'am.
2 Q Or what kind of cases she had been pro bono
3 on?
4 A Until we spoke, no.
5 Q No. And so you went in the room and you
6 spoke to her. correct?

i

! 7 A Yes. ma'am.
8 Q And then ultimately you made a decision that
9 she was okay to be your lawyer ?

10 A Yes, ma'am.
11 Q Did you have any discussion with her
12 concerning payment?
13 A No, ma'am.
14 Q Did you have any discussion with her to
15 ensure that because she had been introduced to you as a
16 pro bono lawyer that she wasn’t going to charge you a
17 fee?

MR.URICK: Objection.
THE COURT You can answer that. Did you say

16
17

MR URICK: Objection.
MR WILDS: Is that part of what me and her

18 that to them? 18
MR WILDS: No.
THE COURT; Okay. Very well.
BY MS. GUTIERREZ:

22 0 Now, when Mr. Urick said this is a pro bono
23 lawyer, a pretty good lawyer who does pro bono cases.
24 is that right?

MR. WILDS-

1919
20 talked about?20

THE COURT: Yes.
MR. WILDS: 1 don't choose to answer that

21 21
22
23 question.

BY MS. GUTIERREZ:
25 Q You don't choose to answer the question about
24
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1 whether or not you had any discussion about fee?

MR. WILDS:
I A Yes. ma'am.
2 Q You understood her to be somebody you could
3 choose to take or not to take?
4 A Yes, ma'am.
5 Q Okay. So before you went in a room with her
6 by yourself you understood you had a decision to make?
7 A Yes, ma'am.
8 Q Okay. You hadn't met her before, had you?
9 A No, ma'am.

10 Q You hadn't been told anything else about her?
II A No. ma'am.
12 Q And you knew no other information about her.
1 3 did you?
14 A No, ma'am.
15 Q And didn't know how long she had been a
16 lawyer?
17 A No, ma'am.
18 Q Or what her previous jobs, if any had been?
19 A Not at that time, no.
20 Q Or what her experience had been?
21 A No, ma'am.
22 Q All right. And did you have any information
23 as to how Mr. Urick knew her?
24 A No, ma'am.
25 Q Or anyone else?__

2
3 A Yes.
4 Q Okay. Did you pay her a fee?
5 A No.
6 Q No. You never paid her a fee?
7 A No, ma'am.
8 Q And at any time after the time that Mr. Urick
9 introduced her to you. did he have any further

10 discussions with you about her?
11 A No, ma'am.
1 2 Q And did you obtain information from any other
13 source about her in regard to making your decision as
1 4 to whether or not to accept her?
15 A No, ma'am.
16 Q How long did you discuss things with her?

THE COURT: You don't have to answer that.
18 Now, that -- the length that you consulted with your
19 attorney is privileged because the time although it's
20 not necessarily indicative of a privilege --

MR. WILDS: It's leading.
THE COURT: Right. So, it's up to you

23 whether you answer.
MR. WILDS: I choose not to answer that

17

21
22

24
25 question.
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1 BY MS. GOTIERREZ:
2 Q Okay. How long were you in the courthouse on
3 that day from the tLm¢ yOU arrived to the time you
,t ]eft?

MR, WTLDS:

6 A Probably about three and a half. four hours
altogether.

il    Q Okay. Andthat time included going to Mr.

~ Urick's office'?
A  Y e s
Q And that included whamver tune it may have

112 been that you discussed things v, mh your lawyer'?
i 3     A  Ye s .  m a ' a m .
14 Q And it also included going to Judge MeCurdy?
]5 A 1 do not believe so.
16 Q Well Mr. Wilds, you recall that you entered
17 your plea on 7th of --
18 A Yes, we went directly downstairs, yes, I'm
19 sorry.

20 Q Okay. Right downstairs on the fourth floo:?
2 1  A  Y e s .
22 Q And that was in fact, the sar¢~ day that you
23 met your lawyer, right?
2 4     A  Ye S ,  m a ' a m .
25 Q The very same day we're talking about when
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I you first met Mr. Unck, right?
2 A  Ye s ,  m a ' a m .
3 Q And the same day that you decided --
4 A  Ye s .  m a ' a m .
5 O In that room to accept Ms. Benaroya as your
6 lawyer, right'?
7  A  C o r r e c t .
g  Q  O k a y.  A l l  o f  t h a t  w a s  i n c l u d e d  i n  t h a t  - -

did you say three and a half to four hours?
A Yes.
Q Okay. All of those things took place within
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l Q To ~xept her'?.
2 A Yes,  ma'aJ~t .
3 Q And did the fact that she was not -- at some
4 point whether or not you had a discussion with her, did

, 5 you understand that the fact that you had been told she
6 does pro bono work that  that  was going to cover you'?
7 A I'm not understanding.
8 Q You were told that she was -- she's a lawyer
9 who handles pro hono cases, right?

I 0     A  Ye s ~  m a ' a m .
Q Now. I'm not asking if you asked her about

12 it, but did there come a point when you understood that
13 if she was going to represent you, that it w~L'; going to

1 5     A  Ye ~ ,  m a ' a m .
16 Q Okay. And you arrived at that decision on
17 your own or from other information?

A Together with other infonnetion.
Q Okay. And did you run that by Mr. Uriak?

20     A Where  was  no  recd .
21 Q And did you run it by MS. Murphy?
22 A Oh, that I had chosen her?
23 Q No, the issue about -- that led you to
24 believe that she was going to be pro bono.
2 5  A  N o .

Page 192
I Q And you understood then that you weren't m
2 her office?
3 A Yes ,  ma 'am.
4 Q And you've never been to her office, have
5 you?

A N O ,  i l i a ' a m .

9
1 0
I1
12 that time?
t3 A Excluding the courtroom.
14 Q Excluding the courtroom?
15 A Yes. 15
t 6 O And how long did the courtroom take? 16
17 A It wasn't very long, there wasn't anyone in t7
~8 there. 18
19 Q Okay. So, that wouldn't have added much 19
20 time? 20
21 A N o ,  r n a ' a m . 2 1

22 Q All right. Now, at some point you made a 22
23 decision that day while you were in a room with Ms. 23
2 4 Benaroya-- 2 4

25 A Yes. 25

7 Q You don't even know where it is?
8 A Roekvill¢, Montgomery Airport.
9 Q Montgomery Airport?

I 0 A I t 's  a--
l I q In Montgomery County.
12 A Montgomery County. Near --
13 O Several counties over?
14 A Neas the airfield, yes.

Q Okay. But you've never physically been
there?

A NO,  ma)a iTL
Q Okay. And at any point that day did you seek

-- did you understand that she handled all of her cases
pro hono?

A That was not to my understanding that that
was not Ix, r practice, no.

Q That was not?
A Yes.
O So, it was something specific to you?
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J Q To accept her?
2 A Yes, ma'am.
3 0 And did the fact that she was not -- at some
4 point whether or not you had a discussion with her. did
5 you understand that the fact that you had been told she j
ft does pro bono work that that was going to cover you?
7 A I'm not understanding.
8 Q You were told that she was -- she's a lawyer
9 who handles pro bono cases, right?

10 A Yes, ma'am.
11 Q Now. I'm not asking if you asked her about
12 it. but did there come a point when you understood that ]
13 if she was going to represent you, that it was going to
H be pro bono?
15 A Yes, ma'am.
16 Q Okay. And you arrived at that decision on
17 your own or from other information?
18 A Together with other information.

i 19 Q Okay. And did you run that by Mr. Urick?
20 A There was no need.
21 Q And did you run it by Ms. Murphy?
22 A Oh, that I had chosen her?
23 Q No, the issue about — that led you to
24 believe that she was going to be pro bono.
25 A No.

BY MS. GUTIERREZ:
2 Q Okay. How long were you in the courthouse on
3 that day from the time you arrived to the time you
4 left?

1

MR. WILDS:
ft A Probably about three and a half, four hours
7 altogether.
8 Q Okay. And that time included going to Mr.
9 Urick's office?

10 A Yes
11 Q And that included whatever tune it may have
1 2 been that you discussed things with your lawyer?
13 A Yes. ma’am.
14 Q And it also included going to Judge McCurdy?
15 A 1 do not believe so.
16 Q Well Mr. Wilds, you recall that you entered
17 your plea on 7th of —is A Yes, we went directly downstairs, yes. I'm

5

19 sorry.
Q Okay. Right downstairs on the fourth floor?
A Yes.

20
21
22 Q And that was in fact, the same day that you
23 met your lawyer, nght?
24 A Yes, ma’am.
25 Q The very same day we're talking about when

Page 190 Page 192
1 Q And you understood then that you weren't in

2 her office?
I you first met Mr. Urick, right?
2 A Yes, ma’am.
3 Q And the same day that you decided --
4 A Yes. ma'am.
5 Q In that room to accept Ms. Benaroya as your
ft lawyer, right?
7 A Correct.
8 Q Okay. All of that was included in that --
9 did you say three and a half to four hours?

10 A Yes.
1 1 Q Okay. All of those things took place within
1 2 that time?

A Yes, ma'am.
Q And you've never been to her office, have

3
4
5 you?
6 A No. ma'am.

Q You don’t even know where it is?
8 A Rockville, Montgomery Airport.
9 Q Montgomery Airport?

10 A It's a --
II Q In Montgomery County.
12 A Montgomery County. Near --
13 Q Several counties over?
14 A Near the airfield, yes.
15 Q Okay. But you've never physically been
16 there?
17 A No, ma'am.
18 Q Okay. And at any point that day did you seek
19 -- did you understand that she handled all of her cases
20 pro bono?
21 A That was not to my understanding that that
22 was not her practice, no.
23 Q That was not?
24 A Yes.
25 Q So, it was something specific to you?

I 7

13 A Excluding the courtroom.
14 Q Excluding the courtroom?
15 A Yes.
16 Q And how long did the courtroom take?
17 A It wasn’t very long, there wasn't anyone in
18 there.
19 Q Okay. So, that wouldn’t have added much
20 time?
21 A No, ma'am.
22 Q All right. Now, at some point you made a
23 decision that day while you were in a room with Ms.
24 Benaroya --
25 A Yes.
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A Yes.
Q Okay. The pro bone part?
A 1 don't know specific to me, but she had

4 chosen m~ for  some ieason.
5 O She chose you?
o A No. he had chosen me for some mason, that
7 flus was sometlung pro bone.

Q This was something?
/, That could be taken pro bone.
Q Oh. okay. So -- and you dadn't know why?

11 A l don't know what her -- yes.
12 Q But as she was presented to you. you clearly
13 understood that if you accepted her she was not going
14 tO cost yOU any money?
1 5  a  Ye s .
16 Q And on Soptemher 7th Mr. Wilds. were you in a
17 position to -- and 1 mean nc disrespect by this, to
Is afford an attorney?
19    A No, ma'am.
2 0       T H E  C O U R T:  Yo u  don ' t  - -
21        BY MS.  OUTIERREZ;
22 Q Had anybody inquired of you as to your
23 ability to afford an a~omey?
2 a        M R  W I L D S :
2 5     A N O ,  m a r a m .

Page 194
l Q Did you know what the Public Defender's
2 office was')
3 A Yes .  ma 'am "
4 Q That's why you had called them, right?
5 A Yes, ma'am
6 Q And were you aware that lawyers gencraUy
7 cost money?
8 A Yes, l l la 'a ln
9 Q That they charge you tot their services'?
It) A Yes, ma'am,
I I Q On September 7th.  would you have ~ able to

Page 195]
A Yes,  r t ' la  a lTL
Q And you understood that clearly enough that

1
2
3 you didn't have to even discuss it with her?
4 THE COURT: That's one of those questions.

MR. WH, DS: I choose not to answer that
6 question.

BY MS GUTIERREZ:
8  Q  A n d  y o u  d i d n ' t  d i s c u s s  t h a t  i s s u e  w i t h
9 anybody else?

I 0 MR WILDS }
~t A No. ma'am.
12 Q Okay, And did you ever understand Mr. Wilds,
13 why it was Ms. Benaroya out of thousands of awyers in
14 the area?
15 A I 'm not understanding.
16 Q Well, you understood before that day that
17 perhaps that would bc several lawyers there that you
t8 could assentially pick from, is that right?
19 A Yes, ma'am. Not several, but --
20 Q But some?
21 A  Ye s .

2 2 Q  M o r e  t h e n  o n e ?
2 3 A Yes,  ma 'am.
24 Q Right? That it would be up to you to pick
25 your lawyer?

Page 196 I
1 A Yes ,  ma '~ t r t L

Q And when you made that understanding did you
3 also understand that any lawyer that would be presented
4 to you would not be a Public Defender'?
5 A That was my own understanding.
6 Q That was your own understanding'?
"t A That'S the way I took it.
8 Q Because you knew what a Public Defender was'?
9 A Yes.

J0 Q And you had already tried ~o contact them,
I 1 right?

12 him a lawyer? 12

13 A I  don ' t  know. 13

[ a Q And whether or  not  anybody had asknd you 1 4

15 about it, had you made it known -- 15
16 A NO, ma'aln. 16

17 Q To anyone -- 17

18 A No, ma'aln, 18

19 Q That maybe you might not? 19
20 A No. ma'~tm. 20
21 Q Or that you needed help? Zl
2 2 A NO, ma'mn. 12

2 3 Q Okay. But you clearly understood that for a ZI.

24 reason that you may not have know that Ms Bcnaroya was l~.
25 willing to represent you at no c~ to you'? 25

A Ye s .  m a ' a m .
Q And did you understand that any lawyer that

you were prgsen~ed with -- this is any time hafore the
7th. that that lawyer would Ix: available to you free?

A Anytime before the 7th?
Q On the 6th after you were told you were going

to be charged and you discussed a lawyer.
A Did 1 know that it was going to be pro bone?
Q Yes.
a Yes.
Q Is ",hat something that you were told or that

you assumed?
A I Was told that. but not prior to the 7th.
Q On the 7th you were told that?
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1 A Yes, ma'am.
2 Q And you understood that clearly enough that
3 you didn't have to even discuss it with her?

THE COURT: That’s one of those questions.
MR WILDS: 1 choose not to answer that

1 A Yes.
2 Q Okay. The pro bono part?
3 A I don’t know specific to me. but she had
4 chosen me for some reason.
5 Q She chose you?
6 A No. he had chosen me for some reason, that
7 this was something pro bono.
8 0 This was something?

A That could be taken pro bono
10 Q Oh, okay. So — and you didn't know why?
II A I don't know what her -- yes.
12 0 But as she was presented to you, you clearly
13 understood that if you accepted her she was not going
14 to cost you any money?
15 A Yes.
lb 0 And on September 7th Mr. Wilds, were you in a
17 position to -- and 1 mean no disrespect by this, to
18 afford an attorney?
19 A No, ma'am.

THF. COURT You don't --

4

5
6 question.

BY MS GUTIERREZ
8 Q And you didn't discuss that issue with
9 anybody else?

MR WILDS
11 A No. ma'am.
12 Q Okay. And did you ever understand Mr. Wilds,
13 why it was Ms. Bcnaroya out of thousands of lawyers in
14 the area?
15 A I'm not understanding.
16 Q Well, you understood before that day that
17 perhaps that would be several lawyers tliere that you
18 could essentially pick from, is that right?
19 A Yes, ma'am. Not several, but ~
20 Q But some?
21 A Yes.
22 Q More then one?
23 A Yes. ma'am.
24 Q Right? That it would be up to you to pick
25 your lawyer?

7

o

10

20
BY MS. GUTIERREZ;

22 Q Had anybody inquired of you as to your
23 ability to afford an attorney?

MR WILDS:
25 A No. ma'am.

21

24
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1 A Yes, ma'am.
2 Q And when you made that understanding did you
3 also understand that any lawyer that would be presented
4 to you would not be a Public Defender ?
5 A That was my own understanding.
6 Q That was your own understanding?
7 A That's the way I took it.
8 Q Because you knew what a Public Defender was?
9 A Yes.

I 0 Did you know what the Public Defender's
2 offiee was?
3 A Yes, ma'am
4 Q That's why you had called them, right?
5 A Yes, ma'am
6 Q And were you aware that lawyers generally
7 cost money?
8 A Yes, ma'am.
9 Q That they charge you for thetr services?

10 A Yes, ma'am
11 Q On September 7th. would you have been able to
12 hire a lawyer?
13 A I don't know.
14 Q And whether or not anybody had asked you
15 about it, had you made it known -•

16 A No, ma’am.
17 Q To anyone --
18 A No, ma’am.
19 Q That maybe you might not?
20 A No, ma'am.
21 Q Or that you needed help?
22 A No. ma'am.
23 Q Okay. But you clearly understood that for a
24 reason that you may not have know that Ms Benaroya was
25 willing to represent you at no charge to you.’

10 Q And you had already tried to contact them.
11 right?
12 A Yes, ma'am.
13 Q And did you understand that any lawyer that
14 you were presented with - this is any time before the
15 7th, that that lawyer would be available to you free?
16 A Any time before the 7th?
17 Q On the 6th after you were told you were going
18 to be charged and you discussed a lawyer.
19 A Did 1 know that it was going to be pro bono?
20 Q Yes.
21 A Yes.
22 Q Is that something that you were told or that
23 you assumed?
24 A I was told that, but not prior to the 7th.
25 Q On the 7th you were told that?
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A Yes.

2 Q Okay And who were you told that by?
A ,Ms. Unck.

4 Q Okay. And when you were told that you
believed thaL did you not?

A "i'hat She wouldn't charge me?
7 Q Yes.
8 A Ye s ,  m a ' a m .
9 Q Okay. Now you never questioned the accuracy

10 of what Mr. Urick said. did you'?
11      A N O ,  m a ' a m .

Q And would it be a fatr statement Mr. Wilds.
13 that ~ fact thal a lawyer was free wa.s lmpor~anz to
Ia you'?

15      A NO.  fl ta~a l l l .

16 Q Would it have made a difference in trying lo
17 decide about Ms. Benaroya if you had known thai she
18 might charge you?
19 A 1 t ru ly  don' t  know
20 Q Okay. It might have?
2 1  A  P o s s i b l y.
22 Q Because you had called the Public Defender

concerned out of the same concerns that led you to call
Judge McCurdy?

A Yes, ma'am.

t Q Is that right?
A Yes, ma'am.

Page 198

3    Q Because you were concerned about whether this
4 lawyer had just been brought in --
5 A Yes, inatal l l .

: 6 Q To sign the plea agreement?
7 A YeS,  ma 'am.
8 Q Right?
9 A Yes, ina'~Jl'l.

10 Q And so when you called the Public Defender's
I I you were concerned about wanting to be represented by
12 the lawyer?
1 3     A  Ye s ,  m a ' a m .
14 Q NOW. did all of this come up in chambers in
15 front of Judge McCurdy?

A All of what?
I7 Q The things that I've been ~.sking you.
1 8 A  N O
19 Q And at the time that you were in Judge
20 McCurdy's chambers, did the ongln of your lawyer, Ms
21 Benaroyacome up'?
22 A 1 bel ieve so.

O How she had been gotten?
24 A I believe so.
25 Q Did she explain to Judge McCurdy how she got

Page 199
1 in there?
2 A I believe so-

l 3 Q And what did she say?
4 TH~ COURT: Okay. Now --
5 MS GUTIERRF2: Judge, i would object.

 6 That's not a pnvilaged eommumeat~on.
7 THE COURT: Well. can i just let the witness
8 -- he's looking at me because he wants to know if this
9 is one of those questions and I'm going to tell him

Io that it's not one of those questions bm I'm going To
I 1 explato to him why so that he doesn't respond and then
12 nnplicate one of those questions.
t3      MS OUTIERREZr I apologize.

THE COURT: What she would like to know is d
Ms. Benaroya toId the Judge how she got involved in the
Case.

MR.  WILDS:  Yes .  I 'm  so r r y.
THE COURT: Okay. And you can answer that,

but you don't have to say anything that you and her or
you and she discussed about her representing you.

MR. WILDS: Okay.
THE COURT: Regardless of how she got

[23 involved, any discussions you had about her continuing2,~ representing you, why she wanted to represent you or
25 anything that you and she discussed.

Page 200
MR. WILDS: Yes, llaa'~nL

2      THE COURT: Because I  don' t  know what she
]  t o ld  Judge  McCurdy
4 MR. WILDS: Y~, loatanl.

THE COURT: Okay. So, if i~ revolves a

6 discussion with you then that would be privileged.
MR. WILDS Okay,
THE COURT: If d doesn't involve you then it

9 would not he. Do you understand my point to you'?
10 MR WILDS: Yes, ma'am
I I THE COURT: Very well
12 MR. WILDS: You'd like to know how she
13 explained herself being involved to Mr. McCurdy?
14      BY MS.  GUTIERRE~

1 5  Q  Ye s .
16        MR. WILDS:
17  A She  had  to ld  Ms  McCurdy  tha t  she  had  been
18 contacted by the State. that there wa~ a --
t9  Q  Mr.  Ur iek?
2 0  A  Y e s

2 1  Q  O k a y .
22    A Tbet ti '~'e was a gentleman that heal needed
23 some help, spcakirtg off myself and she came in and took
24 a took at my case.
25 Q Did you either as a result of that when you
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1 in there?
2 A I believe so.
3 Q And what did site say?

THE COURT- Okay. Now -
MS GUTIERREZ: Judge. 1 would object.

6 That's not a privileged communication.
THE COURT: Well, can I just let the witness

8 -- he's looking at me because he wants to know if this
| 9 is one of those questions and I'm going to tell him

i 10 that it's not one of those questions but I'm going to
] I explain to him why so that he doesn't respond and then i

1 1 2 implicate one of those questions.
MS GUTIERREZ: I apologize.
THE COURT What she would like to know is if

1 15 Ms. Benaroya told the Judge how she got involved in the
16 case.

I A Yes.
2 Q Okay And who were you told that by?
3 A Mr. Unck.
a Q Okay. And when you were told that you
5 believed that, did you not?
6 A That she wouldn't charge me?
7 q Yes.
8 A Yes. ma'am.
9 Q Okay. Now you never questioned the accuracy

10 of whai Mr. Unck said, did you?
11 A No, ma'am.
12 Q And would it be a fair statement Mr. Wilds.
13 that the fact that a lawyer was free was important to
14 you?
15 A No. ma'am.
16 Q Would it have made a difference in trying to
17 decide about Ms. Benaroya if you had known that she
18 might charge you?
19 A 1 truly don't know.
21) 0 Okay. It might have?
21 A Possibly.
22 Q Because you had called the Public Defender
23 concerned out of the same concerns that led you to call
24 Judge McCurdy?
25 A Yes, ma'am.

4

5

7

13
14

MR. WILDS: Yes. I'm sony.
THE COURT: Okay. And you can answer that.

19 but you don't have to say anything that you and her or
20 you and she discussed about her representing you.

MR. WILDS: Okay.
THE COURT: Regardless of how she got

23 involved, any discussions you had about her continuing
24 representing you, why she wanted to represent you or
25 anything that you and she discussed.

17
18

21
22
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1 Q Is that right?
2 A Yes, ma'am.
3 Q Because you were concerned about whether this
4 lawyer had just been brought in --
5 A Yes. ma'am.
6 Q To sign the plea agreement?
7 A Yes. ma’am.

MR. wiLDS: Yes, ma'am.
THE COURT: Because I don't know what she

3 told Judge McCurdy
MR. WILDS: Yes, ma'am.
THE COURT: Okay. So, if it involves a

6 discussion with you then that would be privileged.
MR. WILDS Okay.
THE COURT: If it doesn't involve you then it

9 would not be. Do you understand my point to you1’
MR WILDS: Yes, ma'am
THE COURT: Very well.
MR. WILDS: You’d like to know how she

13 explained herself being involved to Mr McCurdy'.'
BY MS. GUTIERREZ:

15 q Yes.
MR. WILDS

17 A She had told Ms McCurdy that she had been
18 contacted by the State, that there was a —
19 q Mr. Urick?
20 A Yes.
21 q Okay.
22 A That there was a gentleman that had needed
23 some help, speaking off myself and she came in and took
24 a look at my case.
25 q Did you either as a result of that when you

1
2

4
5

7
8 Q Right?
9 A Yes, ma'am.

10 Q And so when you called the Public Defender's
1 1 you were concerned about wanting to be represented by
12 the lawyer?
13 A Yes, ma'am.
14 q Now, did all of this come up in chambers in
15 front of Judge McCurdy?
16 A All of what''
17 q The things that I've been asking you.
18 A No.
19 Q And at the time that you were in Judge
20 McCurdy's chambers, did the origin of your lawyer. Ms.
21 Benaroya come up?
22 A 1 believe so.
23 q How she had been gotten?
24 A I believe so.
25 q Did she explain to Judge McCurdy how she got

8

10
tl
12

14

16
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1 were with Judge McCurdy or your earlier meeting on theI 1
2 7th understand what her relationship was, if any with I 2
3 ,Mr. Urick? l                                  3
4    A Not more then professional. ~ 4
5 Q And did you ever discover either diuSag your
6 mt:eting with Judge McCurdy (inaudible) or in the
? meeting on the 7th or anytime m-between from any
8 source did you get any informauon on Ms. Benaroya's
9 professional background?

I 0 A From other then her?
l ] Q From anyone?
12 A Yes. I did.
13 Q Okay. And what source was that?
t4 A MS. Benm'oya.
15 Q Ms. Benaroya, herself?
1 6 A Yes ,  ma 'am.
17 Q And she told you those things on the 7th?
1 8 A NO. 1Ba+am.
19 Q And did she tell you those things in front of
2~ Judge McCurdy?
21 A NO. iBa'a in.
22 O On the stone day?
23 A Yes. ma'mn.
24 Q But before you got to Judge McCurdy?
2 5 A NO,  I l i a ' am,

Page 202
Q Afterwards?
A Yes. ma'ara.
Q Now, when you were in front of Judge McCurdy,

Page 203
frame did you hav¢ any further contact with Mr. Urick?

A NO,  r r l a *am,
Q And any further contact with Detective

MeGilvary?
5 A N O ,  m a ' a m ,
6 Q And any further contact with Detective Ritz'?
7 A NO+ ran+am,
8 Q And any further contact with Mr. Unck?
9 A NO,  ma 'am.

10 Q You knew then that the trial in this matter
I I wasset restart on October 13th?
12 A ~es ,  ma 'am.

113 Q Is that right?
14 A Yes, ma'~a.
15 Q Jus~ about six weeks after your plea':

17 Q And you were aware at least as of the date
you entered into the plea on the 7th that you were

119 going to have 1o testify at this ~al on that trial
20 date if it went forward then. right?
2 1      A Ye s ,  l n a t 0 / l L

Q But you had no contact in regard to
23 preparation for your testimony'?
24     A No, ma'am.
25 Q And no phone calls?

l I

2 2
3 3
4 did you speak to Judge McCurdy about withdrawing the 4
5 plea that you had entered in front of him? 5
6 A I  don' t  bel ieve so. 6

A NO, ma'am.
Q And no inquiries'?
A NO, ma~am,

Page 204

Q Is there any reason given dial you've been
introduced to your lawyer and you understood then that
the State that you insisted in your getting a lawyer,

7 Q Did he speak to you about it'?
8 A 1 don't believe so.
9 Q And did your lawyer bring it up'?

10 A 1 don't believe so.
I 1 Q Did Judge McCttrdy ever ask yo if you wanted
t2 to withdraw the plea?
13    A Yes. ma'am.
14 Q Now, Judge Heard asked you earlier, were you
15 aware -- I don't quite remember the question, bat
16 essentially were you aware that the State's attorney
17 knew you were there'?
18  A l  was  no t .
19 Q You were not aware of that?
20    A No. ma'am.
21 Q And in-bctwccn the time you entered the plea
22 on the 7th and this day, whatever day it was, it wasn't
23 too much longer after, was it'?
24 A About  two weeks.
25 Q About two weeks later. In-between that time

7 why you didn't call them when you couldn't reach your
8 lav,~er?
9  A p a r d o n  m e .

10 Q Why you didn't call them when you couldn't
11 reach your lawyer?
1 2  A  i d i d .
1 3  Q  Yo u  d i d ?
1 4  A  Y e s .
15 Q And so at the same -- was that concurrent
16 with your effori to get a hold of Judge McCurdy?
1 7  A  Y e s .

18 Q Okay. So you were trying to get anyone to
19 get a hold of your lawyer, right?

120 A Basical ly.
'21 Q And because you knew she came from the State

,:,o,+,+m:
23 A That's where l had met her.
24 Q Okay.

A l figured they would at least have her
Pa.e ?il l  -Paoe 204
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1 were with Judge McCurdy or your earlier meeting on the
2 7th understand what her relationship was. if any with
3 Mr. Urick?
a A Not more then professional.
5 Q And did you ever discover either during your
6 meeting with Judge McCurdy (inaudible) or in the
t meeting on the 7th or anytime in-between from any
8 source did you get any information on Ms. Benaroya's
9 professional background?

10 A From other then her?
1 1 Q From anyone?
12 A Yes. I did.
13 Q Okay. And what source was that?
14 A Ms. Benaroya.
15 Q Ms. Benaroya, herself?
16 A Yes, ma'am.
17 Q And she told you those things on the 7th?
18 A No. ma'am.
19 Q And did she tell you those things in front of
20 Judge McCurdy?
21 A No. ina'am.
22 0 On the same day?
23 A Yes. ma'am.
24 Q But before you got to Judge McCurdy?
25 A No. ma'am.

Page 203
1 frame did you have any further contact with Mr. Urick?
2 A No, ma'am.
3 Q And any further contact with Detective
4 McGilvary?
5 A No, ma'am.
6 Q And any further contact with Detective Ritz?
7 A No. ma'am.
8 Q And any further contact with Mr. Unck?
9 A No, ma'am.

10 Q You knew then that the trial in this matter
1 1 w'as set to start on October 1 3th?
12 A Yes, ma'am.
13 Q Is that right?
14 A Yes, ma'am.
IS Q Just about six weeks after your plea?
16 A Excuse me. yes ma'am.
17 Q And you were aware at least as of the date
18 you entered into the plea on the 7th that you were
19 going to have to testify at this trial on that trial
20 date if it went forward then, right?
21 A Yes. ma'am.
22 Q But you had no contact in regard to
23 preparation for your testimony?
24 A No, ma'am.
25 Q And no phone calls?

t
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I A No, ma'am.
2 Q And no inquiries?
3 A No, ma'am.

I Q Afterwards?
2 A Yes, ma'am.
3 Q Now, when you were in from of Judge McCurdy,
4 did you speak to Judge McCurdy about withdrawing the
5 plea that you had entered in front of him?
6 A I don't believe so.
7 Q Did he speak to you about it?
8 A I don’t believe so.
9 Q And did your lawyer bring it up?

10 A 1 don't believe so.
11 Q Did Judge McCurdy ever ask yo if you wanted
12 to withdraw the plea?
13 A Yes. ma'am.
14 Q Now, Judge Heard asked you earlier, were you
15 aware -- 1 don't quite remember the question, but
16 essentially were you aware that the State's attorney
17 knew you were there?
18 A I was not.
19 Q You were not aware of that?
20 A No. ma’am.
21 Q And in-between the time you entered the plea
22 on the 7th and this day. whatever day it was, it wasn't
23 too much longer after, was it?
24 A About two weeks.
25 Q About two weeks later. In-between that time

4 Q Is there any reason given that you’ve been
5 introduced to your lawyer and you understood then that
6 the State that you insisted in your getting a lawyer.

| 7 why you didn't call them when you couldn't reach your
| 8 lawyer? !

A Pardon me.! 9
10 Q Why you didn't call them when you couldn't
1 1 reach your lawyer?
12 A I did.
13 Q You did?
14 A Yes.
15 Q And so at the same -- was that concurrent
16 with your effort to get a hold of Judge McCurdy?
17 A Yes.
18 Q Okay. So you were trying to get anyone to
19 get a hold of your lawyer, right?

' 20 A Basically.
21 Q And because you knew she came from the State
22 you called them?
23 A That's where 1 had met her.
24 Q Okay.
25 A I figured they would at least have her
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Page 205

I nmnher.
2 Q And besides which at the time yon ',v11
3 suspmIous about her connection with tlxm, fight?
4 A Yes. roa~altL
5 Q You thought she really might be one of them'?
6 A Not quite?
7 Q Not quite but close?
8 A Yes.
9 Q Somebody workdng for them?

1 0 A Y ~ .

[J t Q Somebody who might have their interest mi

14 Q But because you had met her there and you had
goRcn her through there you called them'?

1 6 A Yes.
17 Q When you problems reaching her'?
18 A Yes.
19 Q And did you tell them what those problems
20 were'?
2 1     A  Y $ .

Q And did you tell them what your suspicions
23 were?
2 4  A  N o .
25 Q No. Just that you really needed to see your

Page 207]
l A She would try to reach me first and if she I
2 didn't get it --
3 Q For you, is that fight? i
4 A YeSo ma~am. ]

Q Now. did you ask her to do that?
6  A Yes.
7  O Did you make clear that you wanted to speak
8 to your lawyer?
9  A  Y e s .

IC O And did you indicate to her though 1 know
II you've told she could tell exactly what your concerns
12 were, that you wanted to do so because there was a
I3 problem?
1 4  A  N o .
15 Q Okay. Just that you really ncedod to speak
16 to your lawyer, is that right?
1 7  A  Y e s .
18 Q And you had already made an attempt to reach
19 Ms. 8¢naroya?
2 0  A  Ye s .
21 Q That had not been successful?
2 2  A  Y e s .
23 Q And did you tell Ms. Murphy that'?
2 4      A Ye s ,
25 Q And did you ask her to do anything else'?

Page 2061
I lawyer.

A Yes.
Q You kept your suspicions about what you

4 thought might be a conflict to yourself'?
5 A Ye s .  m a ' a f fl .
6 Q And Mr. Wilds, with whom did you speak'.)
7 A Ms. Murphy.
8 Q And was that over the teluphone?
9 A Ye s ,  m a ~ a m .

1o Q All fight. And was that ore time or morn
II then once?

A Jus t  once .
Q Just once. And did you ask Ms. Murphytodo

14 anything?
15 A No. She just kept asking rr~, was 1 in any
16 kind of trouble, was I okay, is anytlung wrong and I
17 just asked her for Ms. Benaroya's number. She told me
t8 she couldn't find it and she would either call me back
t9 with it or leave a message on her box to call me.
ZO Q Your box meaning your message center?
.)1 A Yeg.

~2 Q Is that voice mail.'?
!3 A Ms, Benaroya's message center.
24 Q Oh, on Ms. -- that she would try to reach Ms.
23 Benaroya first --

Page 208
1  A  N o .
2    Q At that time did you prepare in anyway for
3 your testimony in tim upcoming trial'~
4 A NO, ma'am.
5 Q Did you set a date to prepare?
6 A NO, ma'ttm.
7 Q No. And did you speak to Ms Murphy or s~
8 Ms Murphy at may time after your phone call up until
9 the date that you carrie down when Ms. Benaroya brought

l0 you down to speak to Judge McCurdy?
I I A N0, ma'am.
I2 Q Did you speak to Mr Urick?
1 3 A No, ma'am.
1 4 Q Or auydody --
1 5 A NO, ma'am.
1 6 Q Else, somebody else from the police
17 department, eithc~ of the detectives?
18 A No) ma'm'n.
19 Q Or anybody they sent?
2 0 A No, ma'am.

Q Now, when you're in front of Judge MeCurdy he
never asked you if yc~ wanted to withdraw the pica.
right?

A I helieve hc did ask me.
Q Oh, hc did ask you that?

CondenseltS ™

Page 205 Page 207
l A She would try to reach me first and if she
2 didn't get it —
3 Q For you, is that right?
4 A Yes, ma'am.
5 Q Now, did you ask her to do that?
6 A Yes.
7 Q Did you make clear that you wanted to speak
8 to your lawyer?
9 A Yes.

I number
2 Q And besides which at the time you were
3 suspicious about her connection with them, right?
4 A Yes. ma'am.
5 Q You thought she really might be one of them?
6 A Not quite?
7 Q Not quite but close?
8 A Yes.
9 Q Somebody working for them?

10 A Yes.
1 1 Q Somebody who might have their interest in

12 their heart more than they had your's?
13 A Yes.
14 Q But because you had met her there and you had
15 gotten her through there you called them?
16 A Yes.
17 Q When you problems reaching her?
18 A Yes.
19 Q And did you tell them what those problems
20 were?

i

!
10 O And did you indicate to her though 1 know
1 1 you've told she could tell exactly what your concerns !
12 were, that you wanted to do so because there was a
13 problem?
14 A No.
15 Q Okay. Just that you really needed to speak
16 to your lawyer, is that right?
17 A Yes.
18 Q And you had already made an attempt to reach
19 Ms. Benaroya?
20 A Yes.
21 Q That had not been successful?
22 A Yes.
23 Q And did you tell Ms. Murphy that?
24 A Yes.
25 Q And did you ask her to do anything else?

21 A Yes.
22 Q And did you tell them what your suspicions
23 were?
24 A No.
25 Q No. Just that you really needed to see your

Page 206 Page 208
1 A No.
2 Q At that time did you prepare in anyway for
3 your testimony in the upcoming trial'5
4 A No, ma'am.
5 Q Did you set a date to prepare'’
6 A No, ma'am.
7 Q No. And did you speak to Ms Murphy or see
8 Ms. Murphy at any time after your phone call up until
9 the date that you came down when Ms. Benaroya brought

10 you down to speak to Judge McCurdy7
11 A No, ma'am.
12 O Did you speak to Mr. Unck?
13 A No, ma'am.
14 Q Or anybody --
15 A No, ma'am.
16 Q Else, somebody else from the police
17 department, either of the detectives?
18 A No, ma'am.
19 Q Or anybody they sent?
20 A No, ma'am.

1 lawyer.
2 A Yes.
3 Q You kept your suspicions about what you
4 thought might be a conflict to yourself?
5 A Yes. ma’am.
6 Q And Mr. Wilds, with whom did you speak?
7 A Ms. Murphy.
8 Q And was that over the telephone?
9 A Yes, ma'am.

10 Q All right. And was that one time or more
1 1 then once?
12 A Just once.
13 Q Just once. And did you ask Ms. Murphy to do
14 anything?
15 A No. She just kept asking me. was I in any
16 kind of trouble, was I okay, is anything wrong and 1
17 just asked her for Ms. Benaroya's number. She told me
18 she couldn't find it and she would either call me back
19 with it or leave a message on her box to call me.
20 Q Your box meaning your message center?
21 A Yes.
22 Q Is that voice mail?
23 A Ms. Benaroya's message center.
24 Q Oh, on Ms. — that she would try to reach Ms.
25 Benaroya first —_

21 Q Now, when you're in front of Judge McCurdy lie
22 never asked you if you wanted to withdraw the plea,
23 right?
24 A I believe he did ask me.
25 Q Oh, he did ask you that?
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Page 209
1 A He never asked me any -- you were asking
2 conditions of it or something.
3 Q Oh. okay. So, he never went back into what
a was the plea, light?
5  A  N o .
6 Q But he ask~l you at some point, did you want
7 to withdraw the plea?
8  A  Y e s .
9 Q And when he did that Ms. Benaroya. this

Io lawyer rather mute at questions was sitting fight
I k there'?

! 1 2  A  Y e s .
] 13 Q Did he ever ask if you wanted Ms. Benaroya to
14 go out of the room?
1 5     A N I O .
16 Q And did he ever ask if you wanted him to
17 appoint another lawyer?
1 8  A  y e s ,

19 Q And did any other lawyer ever come in?
2 0  A  N O .

21 O And did Ms. Benaroya ever leave the
22 proceeding'?
2 3 A He  sen t  one  o f  us  ou t .  lcan ' t rememher
24 whether it was I that left or Ms. Benaroya that left.
25 but one of us had to leave for a lllOllleng.

Page 210
I Q It could have been either of you?
2 A  y e s ,

3 (2 Okay. And something happened -- you don't
remember what it was, right'?

5 A I felt it was insignificant. It didn't --
6 Q Okay. And you don't rcmemher what happened
7 if you were in the room'?
8  A  Y e s ,
9 Q So. it wasn't -- it would be more likely that
10 you were the person that left then, would it not:~
I t A Yes.
t2 Q AS opposed to Ms. Benaroya?
13 A  Ye s .
14 Q And however long you were out of the room it
I_~was in your mind an insignificant period of time?
16 A Yes ,  ma 'am.
17 O And then you were called right back in?
18 h Yes, ma'am.
19 Q Okay. And during that time where were you'?
!0 ^ There's a -- in the clerk's room, 1 think the
Zl clerk's office. Is that --
~2 O That attached to his office'?
!3 A Ye S .
2.1 Q Okay. And you c~uldn't seeor hear what was
25 going on there?

a 1 helieve the door was still ope, n, but I Page 211 ]
wasn't concerned.

3    Q Okay. And when the Judge may have asked yOtl
4 to leave you juat left?

A Yes.
Q Okay. And you waited to be called back m?
A Ye s .
Q And did the Judge have an inquiry about why

[ 9 you were concerned that your lawyer might have a
110 conflict?
i l l A Aninquiry? Did he ask me any questions?

Q Well. did he ask you any questions?
A Yes.
Q And what did he ask you?
A Just about that and I did more explaining to

him. I explained to him thal me and Ms. Benaroya had
just not been in touch, basically where the -- what do
call it, differences came about.

THE COURT: ]vii*. Wilds, while Ms. Gutlerccz is

and was the tape recording that was going on -- was
that still going on at that time?

MR. WILDS: I - le turned that  or,  as soon as we

24 went in.
THE COURT:  I 'm  so r r y.

Page 212
MR. WILDS: We went in, he said I'm going to

put this on video or whatever, he turned the machine on
and he sat down.

THE COURT: Tamed it on and left it on?
MR. WILDS: yes,

THE COURT:  Ve ry  we l l .
BY Ms. GUTIERREZ:

Q Just, Mr. Wilds, how long did this all take'?
MR. WILDS:

A In Mr. McCurdy's office?
Q Yeah, the day in Judge MeCurdy's office.
A Maybe about fifteen, twenty minutes

altngeth~, it wasn't very long.
Q And did that include the time that you were

waiting in the -- his clerk's office?
A The intermission?
Q Yes.
A Yes.
Q Okay. And -- I think I'm done.

THE COURT: Thank you,  Ms. Gutierrez. Does
the State have any questiorts?

MR. URICK: Just  a few.
CROSS EXAMINATION

BY MR. URICK:
Q When did you try to contact the Public

Condcnsclt! ™
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A He never asked me any -- you were asking

2 conditions of it or something.
Q Oh. okay. So, he never went back into what

•> was the piea, right?
A No.

1 A I believe the door was still open, but I
2 wasn't concerned.
3 Q Okay. And when the Judge may have asked you j
4 to leave you just left?

I

3
,

3 A Yes.
6 Q Okay. And you waited to be called back in ?
7 A Yes.
8 Q And did the Judge have an inquiry about why

! 9 you were concerned that your lawyer might have
1 10 conflict?
ill A An inquiry? Did he ask me any questions?
12 Q Well, did he ask you any questions?
13 A Yes.
M Q And what did he ask you?
15 A Just about that and I did more explaining to
16 him. 1 explained to him that me and Ms. Bcnaroya had
17 just not been in touch, basically where the -- what do
18 call it, differences came about.

THE COURT Mr. Wilds, while Ms. Gutierrez is

5
6 Q But he asked you at some point, did you want
" to withdraw the plea?
8 A Yes.
9 Q And when he did that Ms. Benaroya, this

10 lawyer rather mute at questions was sitting right
11 there?
12 A Yes.

1 1 3 Q Did he ever ask if you wanted Ms. Benaroya to
1 4 go out of the room?
15 A No.
16 Q And did he ever ask if you wanted him to
1 7 appoint another lawyer?
18 A Yes.
19 Q And did any other lawyer ever come in?
20 A No.
21 Q And did Ms. Benaroya ever leave the
22 proceeding'.'
23 A He sent one of us out. I can't remember
24 whether it was I that left or Ms. Benaroya that left,
25 but one of us had to leave for a moment.

•i

19
20 -
21 and was the tape recording that was going on -- was
22 that still going on at that time?

MR. WILDS: He turned that on as soon as we23
24 went in.

THE COURT: I’m sorry.25

Page 210 Page 212
MR. WILDS: We went in, he said I'm going to

2 put this on video or whatever, he turned the machine on
3 and he sat down.

l Q It could have been cither of you?
2 A Yes.
3 Q Okay. And something happened -- you don't
4 remember what it was. right?
5 A I felt it was insignificant. It didn’t --
6 Q Okay. And you don’t remember what happened
7 if you were in the room?
8 A Yes.
9 O So. it wasn't -- it would be more likely that

111 you were the person that left then, would it not?
II A Yes.

1

THE COURT: Turned it on and left it on?
MR. WILDS Yes.
THE COURT: Very well.
BY Ms. GUTIERREZ:

8 Q Just, Mr. Wilds, how long did this all take?
MR. WILDS:

10 A In Mr. McCurdy's office?
1 1 Q Yeah, the day in Judge McCurdy's office.
12 A Maybe about fifteen, twenty minutes
13 altogether, it wasn't very long.
14 Q And did that include the time that you were
15 waiting in the — his clerk's office?
16 A The intermission?
17 Q Yes.
18 A Yes.
19 Q Okay. And — I think I'm done.

THE COURT: Thank you, Ms. Gutierrez. Does
21 the State have any questions?

MR. URICK: Just a few.
CROSS EXAMINATION

BY MR. URICK:
25 Q When did you try to contact the Public

4
5
6
7

9

12 Q As opposed to Ms. Benaroya?
13 A Yes.
14 Q And however long you were out of the room it

15 was in your mind an insignificant period of time?
16 A Yes, ma'am.
17 Q And then you were called right back in?
18 A Yes. ma'am.
19 Q Okay. And during that time where were you?
20 A There's a -- in the clerk's room. 1 think the
21 clerk's office. Is that --
22 Q That attached to his office?
23 A Yes.
24 Q Okay. And you couldn’t see or hear what was
25 going on there?__

20

22
23
24
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I Defender's office?
2 MR. WILDS:
3 a Somewhere in the middle of the mvestigation?
a Q What happened when you tried to contact them?
5 A They lold me I wasn't charged with anything
6 so 1 couldn't get an atto~.
7 Q D~d you come to he satisfied that Ms.
g Benaroya Js representing your mterest?
9  h  Pardon  me.

I0 Q Are you satisfied that Ms. Benaroya is
I J representing your interest?
1 2  A  V e r y .
13      MS. UUTIERREZ: Objection.
14      THE COURT: Overruled.
I 5       M R .  W I L D S :  Ve r y .

1 6 MR. URICK: Nothing further.

17      THE COURT: Did you ever convey that to Judge
18 McCurdy?
19      MR. WILDS: Yes. To the utmost That was
20 one of the -- that was he was ~he biggest question he
21 asked me, was 1 happy with tiny lawyer.
22      THE COURT: Very well. All righL Any other
23 questions on this point?
24       B~  [ x~S  GLr r lERREZ:

Q Did you just use the word happy?
Page 214

MR. WILDS:
A Yes.

3 Q Is that what he asked you'?
A Pleased. satisfied.

5 Q Satisfied'?
6 A Yes.
7 Q Aed did he use any other term?

A None that --
9 Q Did he ask you to explain wha~ yon understood
10 as to his words? The words pleased, satisfied, happy.
I I whatever word he used.
12 A No. He asked me just that 1 understand him.
13 he asked me did I understand what he was saying. He
is didn't pertain --
15 Q When he used those terms.
16 A Pleased, satisfied, he didn't ask me to
17 define them for him. no.
18 Q And were those words that meant happy with
19 your lawyer?
z 0  A  Ye s .
!1 Q Did Judge McCurdy ever ask your lawyer that
!2 day if she had just come in to get you to sign the plea
23 agrcemcl3t?
2 4  A  N o .

25 Q And did he ever inquire of her any of the

Page 215
1 circumstances in which she came to be the person there
2 that day offered to represent you'?
3  A  Y e s .
4 Q She did. And did she exploan how that
5 happened?

a Yes
7 Q She answered his questions?
8 ^ Yes, he was speaking to her. she answers.
9 Q What did she say about how she came to

10 represent you?
I t A That she did pro bono work. That --
1 2 Q l 'msorry.  Ican' thearyou.
13 A She explained to Mr. McCurdy that she did pro
14 bono -- that she does pro bono work and that she found
15 a case where she fe l t  there was a need where someone
16 needed help.
17 Q So her explanation was (inaudible).
18       MR UR[CK:  Object ion.
19       THE COURT: Overruled. Well, the answer is
20 sustained, the question is sustained.
21       MS. OUTIERREZ: lql try to rephrase it.
22      THE COURT: The answer is going to remain in.
23 the objection is overruled. Do you have another
24 question?
25      MS.OUTIERREZ: I don't think so.

Page 216
THE COURT: All right. Very well. And Mr.

2 Wilds. let me direct you the we need you to return on
3 Monday. The Deputy Sheriff has told you where it is
4 that you are to wait. You know where that location is.
5 correct? That's ayes'?
6 MR.  WILDS:  Yes ,  ma 'am.

THE COURT: All fight. And 1 need you to he
8 there tomorrow, 1 mean. sorry. Monday at 9:30.
9        MR.  WILDS:  Yes.  ma 'am.

10      THE COURT: All right. And just wait and
It that's the location that we're going to have you sit
12 and wait and when we're ready for you we'll come and
13 get you.
14 MR. WILDS: Yes,  mB~am.
15       THE COURT:  Now,  1  mus t  admonish you  no t  t o
16 have any contact with any of my wimesses.
17 MR. WILDS: I apologize. I'm sorry,
I g THE COURT: Witness,  any of  the at torneys
19 because you're still on the witness stand which means
20 you can't talk to Mr. Urick, you can't talk to Ms.
21 Murphy, you can't talk to Ms. Gutierrez or any of her
22 staff, you can't talk to the jarors.
23      MR. WILDS: Ican't talk to my lawyer about
24 any details of the case.
2 5      T H E  C O U R T:  C O ~ .  U n l e s s  y o u  fi r s t  a s k

Condcnsclt!™
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I circumstances in which she came to be the person there
2 that day offered to represent you?
3 A Yes
4 Q She did. And did she explain how that
5 happened?
6 A Yes.

I Defender's office?
MR. WILDS2

3 A Somewhere in the middle of the investigation?
a Q What happened when you tried to contact them?
5 A They told me 1 wasn't charged with anything
6 so 1 couldn’t get an attorney.
7 Q Did you come to be satisfied that Ms.
8 Benaroya is representing your interest?

I 9 A Pardon me.
It) Q Are you satisfied that Ms. Benaroya is
1 1 representing your interest?
12 A Very.

;

7 Q She answered his questions?
8 A Yes. he was speaking to her. she answers.
9 Q What did she say about how she came to

10 represent you?
1 1 A That she did pro bono work. That —
12 Q I'm sorry. I can't hear you.
13 A She explained to Mr. McCurdy that she did pro
14 bono - that she does pro bono work and that she found i
IS a case where she felt there was a need where someone
16 needed help.
17 Q So her explanation was (inaudible).

MR URICK: Objection.
THE COURT: Overruled. Well, the answer is

20 sustained, the question is sustained.
MS. GUTIERREZ: 1 11 try to rephrase it.
THE COURT: The answer is going to remain in,

23 the objection is overruled. Do you have another
24 question?

MS GUTIERREZ Objection
THE COURT. Overruled.

13
14

MR. WILDS: Very.
MR. URICK Nothing further.
THE COURT: Did you ever convey that to Judge

15
16
17
18 McCurdy? 18

MR WILDS: Yes. To the utmost. That was 1919
20 one of the - that was he was the biggest question he
21 asked ine. was I happy with my lawyer.

THE COURT Very well. All right. Any other
23 questions on this point?

BY MS GUTIERREZ:
Q Did you just use the word happy?

21
2222

24
MS. GUTIERREZ: I don't think so.2525
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THE COURT: All right. Very well. And Mr.

2 Wilds, let me direct you that we need you to return on
3 Monday. The Deputy Sheriff has told you where it is
4 that you are to wait. You know where that location is.
5 correct? That's a yes?

MR. WILDS: Yes, ma'am.
THF. COURT All right. And I need you to be

8 there tomorrow, I mean, sorry, Monday at 9:30.
MR. WILDS: Yes. ma'am.
THE COURT: All right. And just wait and

1 1 that's the location that we're going to have you sit
12 and wait and when wc'rc ready for you we'll come and
13 get you.

IMR WILDSI
2 A Yes.
3 Q Is that what he asked you'.'
4 A Pleased, satisfied.
5 Q Satisfied?
6 A Yes.
7 Q And did he use any other term?
8 A None that —
9 Q Did he ask you to explain what you understood

it) as to his words? The words pleased, satisfied, happy.
1 1 whatever word he used.
12 A No. He asked me just that 1 understand him.
1 3 he asked me did I understand what he was saying. He
14 didn't pertain -*

1 5 Q When he used those terms.
16 A Pleased, satisfied, he didn't ask me to
17 define them for him. no.
18 Q And were those words that meant happy with
19 your lawyer?
20 A Yes.
21 Q Did Judge McCurdy ever ask your lawyer that
22 day if she had just come in to get you to sign the plea
23 agreement?
24 A No.
25 Q And did he ever inquire of her any of the_

6
7

9
10

MR. WILDS Yes. ma’am.
THE COURT: Now, I must admonish you not to

16 have any contact with any of my witnesses.
MR. WILDS I apologize. I’m sorry.
THE COURT: Witness, any of the attorneys

19 because you're still on the witness stand which means
20 you can't talk to Mr. Urick, you can’t talk to Ms.
21 Murphy, you can't talk to Ms. Gutierrez or any of her
22 staff, you can't talk to the jurors.

MR. WILDS: I can’t talk to my lawyer about
24 any details of the case.

THE COURT: Correct. Unless you first ask

14
15

17
18

23

25
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~2me, dght?MI~ WILDS: Yes, ma'm~n.

3 COURT: And thet l  I ' l l  le t  you know I f  youTHE

i
can talk to he*.

MR. WILDS: Y~ I~a'atIL
TIlE COURT: But if you wi~ to spe, ak to her I

need you to let me know right away, okay'?
MR WILDS: Okay

9 ]'HE COURT: if y(~u deeldC yOB [It~:[ tO talk to

[ir~ her you have my card, correct'?MR. WILDS. No, ma'am
[12 THE COURT Did I g~ve it to you9 Mc
I13 Conrmlly, do you have my card 'acre? No I'd [ik~ you
14 to go to/hat spot where we want you to wait and my law
15 clerk is going to come and give you my card.
16        MR WILDS:  Okay
17      THE COURT. And if you need to speak to your
18 lawyer l want you to give the chamher~ a call okay.
19       MR WILDS: Y¢~, iBa'a l r t .
20      THE COURT: Now, for  the record Counsel  J
21 have been m contact with Mr. Wi[d's lawyer at your
22 request and she is available. She's maintaining
23 contact with the chambers which l'aeans that when you
24 noed her to come in she will come m I can have her
25 available on Monday afternoon if you wouJd like. Think
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ig
19
Itlo,
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i about it. let me know and l will --

MS GUTIERREZ: Judge, I guess my request
3 would be that I believe (inaudible) --
4 THE COURT: We don't need to do it -- right.
5 But I'm just letting you -- l'm just giving you a beads
6 UD because Mr. Wilds has indicated that he may want to
7 talk to her. but if you do let me know first, okay?
8 You may have a good weekend. [q] see you back on

Monday at 9:30.
MR. WILDS: Yes, ma'am
THE COURT: Very well. And if the Deputy

Sheriff would walk Mr. Wilds around to that area so
that we can make sure that there's no one them and
then you're free to go. Mr. Wilds. Have a pleasant
weekend. Okay. Mr. Wilds is gone. Mr. Uriak, I see

on your feet. Do you have an issue or a motion?
17      MR. URICK: Yes. ] want to renew ~'ny motion
t8 in liminc at this time. Your Honor.
19      THE COUR'f: Which motion in limine is that?
20     MR URICK: Under Jeifrey Ebb v. Sin e of
21 Maryland that the Defense not be allowed to pursue
22 these matters, that they are the subject of this voir
23 dire without this witness any further. I would point
24 out that under Ebb the Court noted the Judge must
[25 engage in a balance giving wide latitude to cross exam
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I for bias, but not I~rmitting the questioning to stray    [

into collateral matters. In order to show btas or
lnotic¢ to adfadbricat¢ tile cross examination must focus,
on the witness state of mind.

It is clear from what Mr. Wilds was saying that he
is here pusldag his interests, he's no conscious of any
interest of the State that be's questioned, hers
sansfied that it's his interests that are being
reprcs~:nted, that that's what he's doing. To permn
this sort of examination of this witness before the
jur~, would be to go into a collateral manet not

12 related to Mr. Wild's state of mind. but would be in art13 attempt to attack the State which is a collateral
14 iSSLlC. ~Og that reason l would request a motion in
15 limine that this line of exarmnation not be conducted
t6 in front of a jury.
17       THE COURT:  Ve ry  wel l .  Ms.  Out ierrez.
18       MS. OUTIERREZ: Well Judge, frankly 1 haven't
19 really read but the first page of that because we
!20 nearly got to that issue this morning. I'm a little
'21 famdtar with Ebb and I think tt's totally m opposae.
22 It relates to the ability to cross witnesses on things
23 that may deal with this, but in any event Judge. 1
24 thought we we re different place. 1 know 1 m slow and
25 maybe I missed something, but I thought this
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t examination of this wimcss was related to something
2 ent i re ly d i fferent  and I  don' t  know where i t 's  going to
3 lead and that is on cross you alhiwed me to ask this
4 wtmess quest ions and I  thought Mr.  Or iek,  you know
5 related to the issue of  the s ignificane. What i f  any
6 significance the subsequent hezMng betbre Judge
7  McCurdy  my  have  had .
g    F i rst  of  a l l ,  d id i t  ex ist ,  what was i t ,  when was
9 i t  and may even find out  that  i f  i t  in  fact  occurred

10 mad what were the parameters. But I didn't think I was
11 s low enough to miss everyth ing.  I  real ly  thought I
12 heard Mr.  Ur ick offer  an ent i re ly d i fferent  explanat ion
13 as an officer of  the Court  f~ why i t  occurred and the
I , l  fact  that  Mr.  Wi lds may or may not  know that  or  ] ray or
15 may not have had other concerns and sure Judge, we'll
16 take what he answered and absolutely, particularly
17 since this Court has given us leeway for other reasons,
18 there are issues flint are now fair game in any cross
19 examinat ion regardless of  how th is Court  ~es on the

120 issue about this so called hearing.
171 Unfortunately Judge, 1 know it's not what you want

225 to hear, but Mr, Wdd's testimony raises more questions

23 then we had to begin with and I guess the first thing
2,1 that I wrote down if that we want Ms. Benaroya here on

those tastes. I do want an opporrtmlty to pursue, what
Paoe 917 - Pape 220
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I for bias, but not permitting the questioning to strav
2 into collateral matters. In order to show bias or

i me, right'’
MR WILDS Yes, ma’am.2

3 motive to adfadbricatc the cross examination must focus
4 on the witness state of mind.
5 It is clear from what Mr. Wilds was saying that he
6 is here pushing his interests, he’s no conscious of any
7 interest of the State that he’s questioned, he's
8 satisfied that it's his interests that are being
9 represented, that that’s what he's doing. To permit

i 10 this sort of examination of this witness before the
j 1 1 jury would be to go into a collateral matter not
12 related to Mr. Wild's state of mind, but would be in an

i 13 attempt to attack the State which is a collateral
14 issue. For that reason 1 would request a motion in
15 limine that this line of examination not be conducted
16 in front of a jury.

THE COURT: Very well. Ms. Gutierrez.
MS. GUTIERREZ: Well Judge, frankly 1 haven’t

19 really read but the first page of that because we
1 20 nearly got to that issue this morning. I’m a little
21 familiar with Ebb and I think it's totally m opposite.
22 It relates to the ability to cross witnesses on things
23 that may deal with this, but in any event Judge. I
24 thought we we're different place. 1 know I'm slow and
25 maybe I missed something, but 1 thought this

THE COURT: And then I'll let you know if you3
4 can talk to her.

MR. WILDS: Yes, ma'am.
THE COURT: But if you wish to speak to her I

7 need you to let me know nght away, okay?
MR WILDS Okay
THE COURT: If you decide you need lo talk to

l(i her you have my card, correct?
MR. WILDS No, ma'am
rHE COURT: Did 1 give it to you’’ Me

13 Connelly, do you have my card here1' No I'd like you
14 to go lo thal spol where wc warn you to wail and my law
15 clerk is going lo come and give you my card.

MR WILDS: Okay
THE COURT And if you need to speak to your

18 lawyer I want you to give the chambers a call, okay.
MR WILDS: Yes. ma'am
THE COURT Now, for the record Counsel. I

21 have been in contact with Mr. Wild’s lawyer al your
22 request and she is available. She’s maintaining
23 contact with the chambers which means that when you
24 need her lo come in she will come in. 1 can have her
25 available on Monday afternoon if you would like. Think

5
6

8
9

11
12

16
1717
18

19
20
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1 about it, let me know and I will —MS GUTIERREZ: Judge, I guess my request
3 would be that I believe (inaudible) —THE COURT: We don't need to do it -• right.
5 But I'm just letting you -- I’m just giving you a heads
6 up because Mr. Wilds has indicated that he may want to
7 talk to her. but if you do let me know first, okay?
8 You may have a good weekend. I'll see you back on
9 Monday at 9:30.

MR WILDS: Yes. ma'am.
THE COURT: Very well. And if the Deputy

12 Sheriff would walk Mr. Wilds around to that area so

1 examination of this witness was related to something
2 enlirely differcnl and 1 don't know where it’s going to
3 lead and thal is on cross you allowed me to ask this
4 witness questions and 1 thought Mr. Urick, you know
5 related to the issue of the significance. What if any
6 significance the subsequent hearing before Judge
7 McCurdy may have had.

First of all, did it exist, what was it, when was

2

4

8
9 it and may even find out that if it in fact occurred

10 and what were the parameters. But I didn't think I was
11 slow enough to miss everything. I really thought I
12 heard Mr. Urick offer an entirely different explanation
13 as an officer of the Court for why it occurred and the
14 fact that Mr. Wilds may or may not know that or may or
15 may not have had other concerns and sure Judge, we’ll

10
11

13 that we can make sure that there’s no one there and
14 then you're free to go. Mr. Wilds. Have a pleasant
15 weekend. Okay. Mr. Wilds is gone. Mr. Urick. I see
16 you're on your feet. Do you have an issue or a motion? 16 take what he answered and absolutely, particularly

1 17 since this Court has given us leeway for other reasons,
1 8 there are issues that are now fair game in any cross
1 9 examination regardless of how this Court rules on the
20 issue about this so called hearing

Unfortunately Judge, 1 know it's not what you want
22 to hear, but Mr. Wild's testimony raises more questions
23 then we had to begin with and 1 guess the first thing
24 that I wrote down if that we want Ms. Benaroya here on

MR. URICK: Yes. I want to renew my motion
18 in limine at tins time. Your Honor.

THE COURT: Which motion in limine is that?
MR URICK: Under Jeffrey Ebb v. State of

21 Maryland that the Defense not be allowed to pursue
22 these matters, that they are the subject of this voir
23 dire without this witness any further. 1 would point
24 out that under Ebb the Court noted the Judge must
25 engage in a balance giving wide latitude to cross exam 25 those issues. 1 do want an opportunity to pursue, what

17

19
20

21
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] I would have alzr~y done and that is contacted Judge
2 McCurdy and done any further efforts that we can now do
3 to detera~r~ when this occum~. We now know from this
4 wtmcss th~x it was videotaped which, I don't know that
5 to be mJe. this is not a witness that I believe, but 1
6 cold you J'udgc, l could not irnagthc Judge McCurdy

holding anythang for any reason ,xtth a w,mess on
8 which, you know I don't care what you call it, the plea
9 ba~gam happenofl or not whether the plea htany

10 happ~led or not that Judge McCurdy would even thiuk
11 about havhag such a conversation not on the record. I
12 don't know that he's given us enoogh to help us lc~ate
13 that tape, but I certainly now do believe there was a
14 tape somewhere that's available that may aid us in the
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I call. He wasn't calling because someone told him to.
2 he wasn't calling because of anything other then his
3 own concern and he expressed to the Court why and he
4 also expre.ssed that he was satisfied and as l said at
5 the outset when I raled on this motion imtlally, that
6 it's up to the Defendant. that individual charged to
7 accept his attorney or not. to tim his attorney tf he
s wants, to indicate he's satisfied

t 9 MS OUTIERREZ: l'm (maudibMI. judge.

l id

THE COURT: And he's indicated not only was
l t he satisfied but that his concern about whether this
12 was quote. "fishy" in his own words and so for the
15 reason that I held a hearing for the fact finding
14 mission that 1 was on. at this juncture I'm satisfied

]5 truth in soi'~cthing that is still very. cnhcal to Mr.
t5 Syed.
17    l guess my relief would he, so Judge. well if you
18 really need a re$pons~ from me to his response about
19 the motion in fimine well. then give me five minutes

15 that there is nothing t~re. there's nowhere to go with
16 this. this is a dead end. "['hert~'s no l~ason to go any
t 7 further other then to as the State indicated, go off on
t8 a collateral issue.
19 However, I  st i l l  remain firm on your r ight in

20 and I'H read Ebb or lust take my ~ilcnce to, you know
21 indicate what 1 think about it But in regard to
22 THE COURT: Why don't I do this, I--li give
23 you more then a few minutes. I do Fund Ebb vcey
24 mterestln8. I think Mr. Urick's point that it does
25 actually go to the issue of whether or with ~'gard to
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i any witness the State has disclosed or any promise,
2 reward or inducement in exchange tbr the testimony and
3 1 find the language induoement OF parhcular interest,
4 but l would tell you that the purpose of my questioning
5 Mr. Wilds was in fact, a fact finding mission on behalf
6 of the Court. I could not rule on your motion --
7       MS GUTIERREZ: Right
8      THE COURT With the information I had in
9 front of me I w0.s lacldng sufficient informanon to

10 know the relevance of any questions that you might wanl
11 to ask because I didn't know what the witness was going
12 to say and I don't think any of us did, quite frankly.
13 Nor d~d any of us know that the contact v, ith Judge
14 McCurdy came frol"o the witness him~lt~ on his own,
15 picks up the phone,
16      MS. GUT~ERREZ: Maybe it did and maybe it
17 didn't, Judge.
18      THE COURT Well
19       MS. GUTIERREZ: Maybe it cal~ about for both
20 reasons,
21 THE COURT: He says be called, he ~ays he

23 MS. GUTIERREZ: He also said he called the
24 prosecutor

THE COURT: But the point i~ he made the

20 closing argument to use any of the facts that have
2t appeared before this ju~ to attack the credibility of
22 this witness and to the extent that there are facts
23 that you may argue present and inferenoe that might be
24 drawn by the finder of fact that he acted and in some

way as a result of an implied benefit that the State

Page 22~
1 was offering. That he was doing so, not lor the
2 reasons that he says, but for some other reason, that
3 he was not being factually accurnte because of this
4 benefit that he wanted. That his Credibility is in
5 question as a result of this deaL As you might use
6 the plea agreement itself to do thai. [ believe it
7 generated in this trial in front of this jury are ~tcts

[ 8 for you to do that and I do not find that this facl
tj finding mission h~ cl'~aged my position that you should

1(1 be afforded the opportunity to make that argument and
I 1 to al~ those facts that may in the record.
12 However, I do cud the fact IXndiug mission here

14 other then to delve into the fight that this witness
13 [ end it here in that there is nothing further to do

15 has te ~ to has attorney, 1o sekcct an attorney
16 using whatever standards -- he cou d have dec ded Ms.
17 Gutierrez, that he liked the way she looked, he could
18 have decided that he liked the way she dressed It has

20       MS GUTIERREZ (inaudiblc)
19 nothing to do with her competency.

21 THE COURT: But that's his decision. That is
122 not a decision that you can go into and say. ',~,xII ,;ee

221 Judge, he didn't know how good she was or be didn'I
24 have enough tm~ to talk -- tho~e axe all decisions

that we can not make for another individual and to
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l call. He wasn't calling because someone told him to.
2 he wasn't calling because of anything other then his
3 own concern and he expressed to the Court why and he
4 also expressed that he was satisfied and as I said at
5 the outset when I ruled on this motion initially, that
6 it's up to the Defendant, that individual charged to
7 accept his attorney or not. to fire his attorney if he

j 8 wants, to indicate he's satisfied
MS GUTIERREZ: I'm ( inaudible), judge
THE COURT: And he's indicated not only was

1 1 he satisfied but that his concern about whether this
1 2 was quote, "fishy" in his own words and so for tlic

113 reason that I held a hearing for the fact finding
1 14 mission that 1 was on, at this juncture I'm satisfied

IS that there is nothing there, there's nowhere to go with
16 this, this is a dead end. There's no reason to go any
17 further other then to as the State indicated, go off on

) 1 8 a collateral issue.
19 However, 1 still remain firm on your right in

20 closing argument to use any of the facts that have
21 appeared before this jury to attack the credibility of
22 this witness and to the extent that there are facts
23 that you may argue present and inference that might be
24 drawn by the finder of fact that he acted and in some
25 way as a result of an implied benefit that the State

I 1 would have already done and that is contacted Judge
2 McCurdy and done any further efforts that wc can now do
3 to determine when this occurred. We now know from (lus

4 witness that it was videotaped which. 1 don't know that
5 lo be true, this is not a witness that I believe, but I
6 told you Judge. 1 could not imagine Judge McCurdy
~ holding anything for any reason with a witness on
8 which, you know 1 don't care what you call it. the plea

9 bargain happened or not whether the plea litany
10 happened or not that Judge McCurdy would even think
1 1 about having such a conversation noi on the record. I
12 don’t know that he's given us enough to help us locate
13 that tape, but I certainly now do believe there was a
14 tape somewhere that's available that may aid us in the
15 truth in something that is still very critical lo Mr
16 Syed.

I
9

10 I

I guess my relief would be. so Judge, well if you
18 really need a response from me lo his response about
19 the motion in limine well, then give me five minutes

20 and I'll read Ebb or just take my silence to. you know
21 indicate what 1 think about it But in regard lo —

THE COURT Why don't I do this. I'll give

23 you more then a few minutes. I do find Ebb very
24 interesting. 1 think Mr. Unck's point that it does
25 actually go to the issue of whether or with regard to

17

22
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1 was offering That he was doing so, not l or the
2 reasons that he says, but for some other reason, that
3 he was not being factually accurate because of this
4 benefit that he wanted. That his credibility is in

5 question as a result of this deal. As you might use
6 the plea agreement itself to do that. I believe ii
7 generated in this trial in from of this jury are facts

| 8 for you to do that and I do not find that this fact
9 finding mission has changed my position that you should

10 be afforded the opportunity to make that argument and
1 1 to argue those facts that may in the record.

However, 1 do end the fact finding mission here
13 I end it here in that there is nothing further to do
14 other then to delve into the right that this witness
15 has lo speak to his attorney, to select an attorney
16 using whatever standards -- he could have decided Ms
17 Gutierrez, that he liked the way she looked, he could
18 have decided that he liked the way she dressed It has
19 nothing lo do with her competency.

MS GUTIERREZ (inaudible).
THE COURT: But that’s his decision That is

1 any witness the State has disclosed or any promise,
2 reward or inducement in exchange for the testimony and
3 1 find the language inducement of particular interest,

4 but I would tell you that the purpose of my questioning
5 Mr. Wilds was in fact, a fact finding mission on behalf
6 of the Court. I could not rule on your motion -

MS GUTIERREZ: Right
THE COURT With the information 1 had in

9 front of me I was lacking sufficient information lo

10 know the relevance of any questions that you might want
II to ask because I didn’t know what the witness was going

12 to say and I don't think any of us did, quite frankly.
1 3 Nor did any of us know that the contact with Judge
14 McCurdy came from the witness himself, on his own,

1 5 picks up the phone.
MS. GUTIERREZ: Maybe it did and maybe it

■?

8

12

16
17 didn’t. Judge.

THE COURT Well.
MS GUTIERREZ: Maybe it came about for both

18
19

2020 reasons
THE COURT He says he called, he says he

22 called because he wasn't getting an answer
MS. GUTIERREZ: He also said he called the

2121
[22 not a decision that you can go into and say. well see
23 Judge, he didn't know how good she was or he didn't
24 have enough tune to talk -- those are all decisions
25 that we can not make for another individual and to

23
24 prosecutor

THE COURT; But the point is he made the25
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l allow further questioning into that aspect of what he
2 thought about in the selection of his lawyer. Is not
3 spreeS'ring that your client is going to I)9 pernutted to
4 do m this ~al because I find that this is collateral

and is not relevant -- is not relevant other then to
6 credibility and you've already been given leeway to ask
" those questions.

i
MS. GUTIERREZ: Well Judge, we don't dispute

-- I don't care about this wimeas's right to select
his own lawyer, that's his, we don't challenge it.

YHE COURT: Very well
! MS GlYflERREZ 3~]hat ] care about however. I
13 ~lieve IS generated. Here we now have this Witness
14 expl~sSillg his own concern about the tie bets~ecn his
15 lawyer and the State and we do intend to go after
t6 that.
17 THE COURT: Ask the question in front of the
is jury.

19 MS.GUTIERREZ: That's not collateral.
20 That's the purpose his motion --
21      THE COURT: Ask the question in front of the
22 jury --
23 MS. OUT[ERREZ: In hinine.
24      THE COURT: Get the fact in front of the jury
25 and argue it on an issue of credibility, but in terms

Page 226
] of anything other then a find tuned, was there a point
2 in time when you were concerned that your attorney may
3 have not been acting in your best interest'? Answer,
4 yes. What was your feeling? Answer, tt was "fishy,"

1 do not care about them.
2
3
4
5
6
7
8
9

l0
I I
12
13
1 4

15
16
17
18
19
2O
21
22
23
24
25

THE COURT: HOW would you -- how would you
aPgu¢ the admissibility of anything on that tape?

MS OUTIERREZ: Well Judge, the fade may or
may not be admissibility. I haven*t even theughz about
that issue.

THE COURT: Bccausc I'm thinking about mat.
MS GLrrIERRE.Z: But 1 could start thinking

about and let me suro you I could come up with a
mason, but that's not my purpose of my looking on the
cut to look and see and maybe based on it, ]t leads as
somewhere else or leads u~ to a place where we seek to
get in the substance of it, not through the tape.
through something else. We're entitled to do that and
if in fact, -- now, I can't imagine Mr. Urick making up
on the spot some spurious lie as to why it occurred.
I'm certainly mum inclined, notwithstanding this he
the case, to get more credence to hand them to Jay
Wilds.

THE COURT: Are you sure about that'?
MS Gtr¢IERREZ: Well. not quite. But. we're

THE COURT: I mean at this point iVlr. Wilds
has provided the clearest indication of what has
transpired.

Page 228
MS, GLrrlgRREZ: Except Judge, be may not be

2 telling the truth.
3 THE COURT: That's try. And he's under
4 oath.

5 and then leave it m that. I'm not going to allow you
6 to go inlo a long questioning of the witness into his
7 decision whether to fire his lawyer or not fire his
8 lawyer, to keep his lawyer. I don't thing is relevant.
9       MS. GLTIERREZ: Judge, l PnOW that those

5      MS, GUTIERREZ: lle's an adraittod liar.
6      THE COURT: Ms. OutielTeZ, he's under oath
7 and at this point the Court has to assume that he is
8 telling the truth because there's nothing --
9      MS. GUTIERREZ: No, Judge. I don't think

10 questions are permissible and I don't ask impermissible
I I questions.
12 THE COURT: I know you don't "
13 MS. GUI"IERREZ: What l'm asking --
14 THE COURT: When I don't let you.

15 MS. GUTIERREZ: However, Judge is I think I
16 have a right to now get this tape and I need an order
17 frola this Court and the assislance of the Court hecavse
18 what if, Judge entirely ddTcrem happened there'? And
29 what if that tape of this very unusual proceeding
20 indicates that m fact, that proceeding happened
21 because of what Mr Urick said and not what this
22 wime~s saM. That would he an issue, that would be
23 important to our concerns. Not challenging whether or
24 not he can challenge his plea on voluntariness or on
25 the effec.., rive assistance of Counsel. Those issues we

t0 thatts corI~cL
I I THE COURT: Why not?
12 MS. OUTIEP-.R.EZ: The CouI~ never has to make
]3 that assumption. You'se not called on to decide his
14 credibility and we are entitled as Defense --
15      THE COURT: Whell I'm conducting -- when I'm
16 conducting a fact finding mission to determine how to
17 rule on your motion, that's precisely what I have to
18 do. 1 have to weigh what I hear which is why I asked
19 the questions because my concern was as the Court to
20 make sure that what I had in front of me was enoa~
21 facts to he assured that I could rule on the motion and
22 that's precisely what I needed to do and 1 found his
23 an$w¢i"s very credible and I found his responses       I
24 straight forward. In fact, as you questioned --        ]
25      MS. OLrrlERREZ: But you re not on the jury,_.....~
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1 allow further questioning into that aspect of what he
2 thought about in the selection of his lawyer. Is not
3 something that your client is going to be permitted to
4 do in this trial because 1 find that this is collateral
3 and is not relevant -- is not relevant other then to

credibility and you've already been given leeway to ask
' those questions.

MS GUTIERREZ Well Judge, we don't dispute
9 -- 1 don't care about this witness's right to select

10 his own lawyer, that's his, we don't challenge it.
THE COURT Very well.
MS GUTIERREZ What 1 care about however. 1

1 3 believe is generated. Here we now have this witness
14 expressing his own concern about the tie between his
15 lawyer and the State and we do intend to go after
16 that.

Page 227
1 do not care about them.

THE COURT: How would you — how would you
3 argue the admissibility of anything on that tape?

MS. GUTIERREZ Well Judge, the tape may or
5 may not be admissibility. I haven't even thought about j
6 that issue

2

4

iTHE COURT: Because I’m thinking about that.
MS. GUTIERREZ: But 1 could start thinking

9 about and let me sure you I could come up with a
10 reason, but that's not my purpose of my looking on the
1 1 cut to look and see and maybe based on it. it leads us
12 somewhere else or leads us to a place wliere we seek to
13 get in the substance of it. not through the tape.
M through something else. We're entitled to do that and
15 if in fact, -- now, 1 can’t imagine Mr. Urick making up
16 on the spot some spurious lie as to why it occurred.
17 I'm certainly more inclined, notwithstanding this be
18 the case, to get more credence to hand them to Jay
19 Wilds.

7
88

11
12

THE COURT: Ask the question in front of the17
18 jury.

MS. GUTIERREZ That’s not collateral.19
20 That's the purpose his motion —

THE COURT: Ask the question in front of the
THE COURT Are you sure about that'.'
MS GUTIERREZ: Well, not quite. But. we’re

20
2121

22 jury -- 22 --
THE COURT: I mean at this point Mr. Wilds

24 has provided the clearest indication of what has
25 transpired.

MS GUTIERREZ In limine.
THE COURT: Get the fact in front of the jury

25 and argue it on an issue of credibility, but in terms

2323
24
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MS. GUTIERREZ: Except Judge, he may not be

2 telling the truth.
THE COURT: That’s true. And he’s under

I of anything other then a find tuned, was there a point
2 in time when you were concerned that your attorney may
3 have not been acting in your best interest? Answer,
4 yes What was your feeling? Answer, it was "fishy,"
5 and then leave it at that. I'm not going lo allow you
6 to go into a long questioning of the witness into his
7 decision whether to tire his lawyer or not fire his
8 lawyer, to keep his lawyer. I don't think is relevant.

MS. GUTIERREZ: Judge. 1 know that those
10 questions are permissible and I don't ask impermissible
II questions.

I

3
4 oath.

MS. GUTIERREZ: He's an admitted liar.
THE COURT: Ms. Gutierrez, he's under oath

7 and at this point the Court has to assume that he is
8 telling the truth because there's nothing —MS GUTIERREZ: No. Judge. I don't think

5
6

99
10 that's correct.

THE COURT: Why not?
MS. GUTIERREZ: The Court never has to make

13 that assumption. You're not called on to decide his
14 credibility and we are entitled as Defense -

THE COURT: When I'm conducting — when I'm
16 conducting a fact finding mission to determine how to
17 rule on your motion, that's precisely what I have to
18 do. I have to weigh what I hear which is why f asked
19 the questions because my concern was as the Court to
20 make sure that what I had in front of me was enough
21 facts to be assured that I could rule on the motion and
22 that's precisely what 1 needed to do and I found his
23 answers very credible and I found his responses
24 straight forward. In fact, as you questioned —

MS. GUTIERREZ: But you're not on the jury,

11
THE COURT: I know you don't
MS. GUTIERREZ: What I'm asking --
THE COURT: When I don't let you.
MS. GUTIERREZ However. Judge is I think I

16 have a nght to now get this (ape and I need an order
17 from this Court and the assistance of the Court because
18 what if, Judge entirely different happened there'.' And
19 what if that tape of this very unusual proceeding
20 indicates that in fact, that proceeding happened
21 because of what Mr. Urick said and not what this

1212
13
14

1515

22 witness said, That would be an issue, that would be
23 important to our concerns. Not challenging whether or
24 not he can challenge his plea on voluntariness or on
25 the effective assistance of Counsel. Those issues we 25
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I fudge. I Corn1? What tJ.n~ can she be here at which time when
THE COURT: Well for the purpose of this 2 Sha arrives Ms. Outierrez, you']] be able to talk m

hcanng, for the purpose of this hearing I needed to 3 her and if the State wishes to talk to her at that time
make a dectsion as to whether or not to allow this any

5 hasher and to the e.xt(mt that it allowed you mor~
6 infotmat lon to ~ist  yOU oct  CrD~ --
7 MS GU~ERREZ: We're g/atehil
g THE COURT~ Then it wag -- it 'g there and

9 available to yov. but tben to say, okay I need the tape
to and now I head Judge McC~dy. I mean, [ think we're

it now going into a tot~ly co[lamral ~ none of whichwould be admissible. '
13 MS Gb~E~ Collateral if it's not true.
14 Why would it be collateral if in fact. Mr. Urlck's
15 explanation is the truth and that that headng had
16 nothing to do with hLm causing it and in fact it was
17 cau~'~d by the action of that whom == of them who
18 co~Itrollod the bargain or the benefit.
19      THE COURT: I'll tell you what, Ms.
~-0 Guticrrez.
!1      MS. GUTIERREZ: And it's not collateral.
22      THE COURT: l will make available to you Ms.
23 Bertaroya. She will be contacting my chambers on Monday
24 at 9:30 and you can make inquiry to her In the
25 meantime, I'm sure you'~e going to contact Judge

Page 230
I McCurdy.
2       M S .  G U T I E R R E Z :  Ye s ,

THE COURT: And i at this point have no
4 reason to believe that you require an order and so I'm
5 not going to address that right now.
6      MS GUTIERREZ: 1 will need an order 1 think
7 from this Court. again for the same reasons
8 articulated. I wouldn't be privileged to that.

193

THE COURT: At such time -- at such time that
lit you are not able to get this tape then let us readdress
I I the issue of wbefl~r you need an order, but at this
12 juncture it could be that Ms. Benaroya on Monday

assists you in getting the tape.
14      MS. GUTIERREZ: Or at least has the date.
15      THE COURT: Or gives you the date and she
16 certainly would be entitled to get a copy of the tape
17 and if she chose to share it with you and Mr. Wilds has
18 already indicated to you that it was on the record and
19 at that point I think
20 that -- as I said, you may not even need the Court's
2J assistance in getting anything beyond that.
22 And at this point I'm going to stand in recess

until Monday at 9:30. I will advise you and I'm
advising my clerk that when Ms. Benaroya makes that
call my question is what time will she he here at

4 the State will be able to do so as well with the eye
5 towards gathering any additional information about this
h bearing.
7 But I can tell you at this juncture l'm no~ going
8 to allow any fishing expedition on anything more then
9 what we already have. I think we have enough

10 information and the tape is only going to be available
because I am not going to get into your manner and

You can go find the
tape, that still doesn't mean it's going to be
admissible, All right. Very well, This Court stands
in recess until Monday at 9:30.

BAILIFF: All rise.
(Whereupon, the hearing concluded,)
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1 Court? What time can she be here at which time when
2 she arrives Ms. Gutierrez, you'll be able to talk to
3 her and if the State wishes to talk to her at that time
a the State will be able to do so as well with the eye
3 towards gathering any additional information about this
6 hearing.
7 But I can tell you at this juncture I'm not going
8 to allow any fishing expedition on anything more then
9 what we already have. I think we have enough

10 information and the tape is only going to be available
1 1 because I am not going to get into your manner and
12 method of defending your client. You can go find the
13 tape, that still doesn't mean it's going to be
14 admissible. All right. Very well. This Court stands
15 in recess until Monday at 9:30.

BAILIFF: All rise.
(Whereupon, the hearing concluded.)

1 Judge.
THE COURT: Well, for die purpose of this

3 hearing, for the purpose of this hearing 1 needed to
4 make a decision as to whether or not to allow this any
5 further and to the extent that it allowed you more
6 information to assist you on cross —

MS GUTIERREZ: We're grateful
THE COURT Then it was -- it's there and

2

7

8
9 available to you. but then to say. okay I need the tape

10 and now I need Judge McCurdy. I mean. 1 think we re
11 now going into a totally collateral area none of which
12 would be admissible.

MS GUTIERREZ: Collateral if it's not true
14 Why would it be collateral if in fact. Mr Unck's
15 explanalion is the truth and that that hearing had
16 nothing to do with him causing it and in fact it was
17 caused by the action of that whom -- of them who
18 controlled the bargain or the benefit.

THE COURT: i'll tell you what, Ms

13

16
17
18
1919

20 Gutierrez. 20
MS. GUTIERREZ: And it's not collateral.
THE COURT I will make available to you Ms

23 Benaroya She will be contacting my chambers on Monday
24 at 9:30 and you can make inquiry to Iter In the
25 meantime, I'm sure you're going to contact Judge

21 21
2222
23
24
25
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1 McCurdy. CERTIFICATE

MS. GUTIERREZ: Yes,
THE COURT: And I at this point have no

4 reason to believe that you require an order and so I'm
5 not going to address that right now.

MS. GUTIERRF.Z: I will need an order 1 think
7 from this Court, again for the same reasons
8 articulated. I wouldn't be privileged to that.

THE COURT: At such time -- at such time that
10 you arc not able to get this tape then let us readdress
1 1 the issue of whether you need an order, but at this
12 juncture it could be that Ms. Benaroya on Monday
13 assists you in getting the tape.

MS. GUTIERREZ: Or at least has the date.
THE COURT: Or gives you the date and she

1 6 certainly would be entitled to get a copy of the tape
17 and if she chose to share it with you and Mr. Wilds has
18 already indicated to you that it was on the record and
19 at that point 1 think
20 that — as I said, you may not even need the Court's
21 assistance in gening anything beyond that.

And at this point I'm going to stand in recess
23 until Monday at 9:30. 1 will advise you and I'm
24 advising my clerk that when Ms. Benaroya makes that
25 call my question is what time will she be here at

2
This is to certify that the proceedings in3

the matter of State of Maryland vs. Adnan Syed,
6

199103042-46 held on February 1 1th, 2000, were recorded

by means of videotape9
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3\
2¥t pages constitute the official transcript as

14
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