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IN THE CIRCUIT COURT
FOR BALTIMORE CITY, MARYLAND'

ADNAN SYED, '
Petitioner,
L]
V. Petition No. 10432
. Original Case Nos. 199103042-46
STATE OF MARYLAND,
Respondent .
" * ¥ * *

SUPPLEMENT TO MOTION TO RE-OPEN
POST-CONVICTION PROCEEDINGS

Petitioner Adnan Syed, by and through counsel, C. Justin Brown, hereby
supplements his Motion to Re-Open Post-Conviction Proceedings to include proof that
the cell tower evidence used against him was unreliable and should have been excluded
from trial. Pursuant to Md. Code, Crim. Pro., § 7-104, it is in the interest of justice that
the Court consider this proof, and issues associated with it.

The information Syed presents here is based on the State’s contention — at trial, at
the post-conviction hearing and on appeal - that cellular tower evidence, specifically two
incoming phone calls, put Syed at the site where the victim was buried on the evening of
her disappearance. The State has held this up as being its most reliable evidence against
Syed.

It is now known, however, that when AT&T provided the cellular tower data to
the State, AT&T explicitly warned the State that: “Outgoing calls only are reliable for
location status. Any incoming calls will NOT be considered reliable information for

location.” Ex. | (Feb. 22, 1999, fax sent from Rose Ricciardi of AT&T to Det. Bill Ritz



of Baltimore City Police Department) (emphasis in original). Despite this unambiguous
warning, the State presented at trial evidence of incoming calls to determine location and
used this to convict Syed. The State then relied on this supposed proof in arguments to
the Post-Conviction Court, T. 10/25/12 at 115-16,' and to the Court of Special Appeals,
Brief of Appellee at 8-9.°

It is in the interest of justice that Syed be able to challenge this widc:rlce because it
is inextricably linked to the timeline Syed establishes with his alibi defense. If the State
has argued that alibi evidence is undermined by the cell tower evidence, as it has, then
Sved must be able to attack the cell tower evidence,

In addition, the State’s misuse of cell tower location, and trial counsel’s failure to
do anything about it, amounts to separate claims of ineffective assistance of counsel,
prosecutorial misconduct, and a denial of Syed’s due process — claims that Syed raises
with this filing.’

It would be a miscarriage of justice, furthermore, to allow Syed’s conviction to

stand when this evidence was used to obtain the conviction.

' Citations to the trial or post-conviction transcript are referred to as “T.”, followed by the
date of the testimony and the page number.

* All of the appellate filings in this case are posted on the Court of Special Appeals’
website at: http://mdcourts.gov/media/index html.

* To the extent that the State may argue waiver or other procedural bar, Syed reserves the
right to supplement in response thereto.




L. PROCEDURAL BACKGROUND

Syed’s case has taken a circuitous route through the Maryland courts. His first
trial, in 1999, ended in a mistrial after a juror overheard the trial judge refer to defense
counsel, Cristina Gutierrez, as a liar. He was convicted after the second trial, and
sentenced on June 26, 2000, to life plus 30 years in prison.

Syed appealed to the Court of Special Appeals, but his conviction was affirmed.
He filed a timely post-conviction petition in 2010, and hearings were conducted at the
Circuit Court in 2012.

The original Post-Conviction Petition centered on an alibi witness named Asia
McClain. Syed presented evidence that McClain remembered being with Syed in a public
library at the time when, according to the State, the murder took place. Syed also
established that this information was conveyed to Gutierrez — as proven by references to
McClain found in Gutierrez’ notes. Finally, Syed established that McClain was willing to
testify at trial in Syed’s defense, but that nobody from the defense team ever contacted
her to hear her story. For reasons that did not become evident until later, McClain did not
testify at the post-conviction hearing.

On December 30, 2013, the Circuit Court issued an opinion denying the post-
conviction petition. In essence, the Circuit Court concluded that Gutierrez had made a
calculated, strategic choice to not call McClain as an alibi witness.

Syed filed an Application for Leave to Appeal the denial of the post-conviction
(“ALA™). He supplemented the ALA when new information emerged showing why

McClain never testified at the post-conviction hearing: McClain stated that, among other
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things, the State prosecutor, Kevin Urick, spoke to her on the phone before the hearing
and discouraged her from participating.*

The Court of Special Appeals granted the ALA on February 6, 2015, and ordered
formal briefing in anticipation of oral arguments. After Syed and the State each filed
opening briefs, however, the Court of Special Appeals issued an Order remanding the
case to the Circuit Court, so that Syed could file a motion to re-open post-conviction
proceedings related to the issues raised on appeal.

Syed filed his Motion to Re-Open Post-Conviction on June 30, 2015. As of
August 12, 2015, the State had not responded to Syed's Motion. The Court then
contacted the State and inquired whether it wished to respond; the State said it did. The
Court gave the State until September &, 2015, to do so.

Syed now seeks to introduce at a re-opened post-conviction proceeding evidence
and issues related to the cellular tower evidence, which was used at trial, at the original
post-conviction proceeding, and in appellate filings. Syed is filing this Motion in good
faith and as soon as possible following the very recent discovery and vetting of this
cellular tower information.

II. RELEVANT FACTS
Syed is currently serving a life sentence for the murder of Hae Min Lee, a

Woodlawn High School student who went missing on January 13, 1999.

* McClain also stated that Urick testified falsely at the post-conviction hearing when he
claimed McClain told him she had written an alibi affidavit only because she was
pressured by Syed’s family.



The State obtained a conviction against Syed in large part based on two types of
evidence. First, the State relied on the testimony of Jay Wilds, a cooperating witness and
drug dealer who told multiple inconsistent versions of events, and who later admitted
publically that he had made up parts of his trial testimony against Syed. Wilds claimed
that, although he did not witness the murder, he was with Syed on the evening of January
13, 1999, when Syed allegedly buried Lee’s body in Leakin Park.

The State also relied upon cellular tower evidence — a nascent technology at the
time — to corroborate Wilds' story and to try to track Syed’s cellular phone on the day
and night in question. The most critical element of this evidence was testimony by the
State’s expert, Abraham Waranowitz, that Syed’s phone was close to Leakin Park when it
received calls at 7:09 p.m. and 7:16 p.m. The State argued forcefully, at multiple stages
of the proceedings, that this corroborated Wilds' story and put Syed at the site where the
body was eventually discovered.

In closing arguments at trial, for example, the State argued:

The defense tells you well, they can’t place you specifically
within any place by this. Absolutely true, but look at 7:09 and
7:16, [cell tower] 689B, which is the Leakin Park coverage
area. There’s a witness who says they were in Leakin Park. If
the cell coverage area comes back as that that includes Leakin
Park, that is reasonable circumstantial evidence that you can
use to say they were in Leakin Park.

T. 2/25/00 at 125,

Again, at the post-conviction hearing, the State touted the value of the cell tower

location evidence and argued that, even if Syed could establish the Asia McClain alibi,

“[i]t wouldn’t explain why he’s in Leakin Park with Jay Wilds at 7:00 on the night that
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