
In fact,asdiscussed,suprat theSupremeCourthddin hajler, 132S, Ct.1376,andFrye,132S,

Ct.1399,that theStricklandstandardappliesto claimsof ineffectiveassistanceof counselwith

respectto plea negotiations.Furthermore,Syed’sclaim is dependenton therebeingcredible

evidencethatheaskedGutierrezto seeka pleaoffer from theState,thatshefailed todoso,and

thatsheHedtohimwhenshestatedshedid. Thepost-convictioncourt,however,did notcredit

even the first of theseassumptions.(App. 16) (‘To fact, Petitionersown statementsat

sentencingindicate the contrary; that Petitioner intended to maintain his innocence

throughout/1).Not only wastherenocredibleevidencebeforethepost-convictioncourtthat

SyedaskedGutierrezto seeka pleaoffer, therewasnocredibleevidencethatGutierrezlied to

Syedin themannerhealleges.Thus,evenif preserved,Syed’spresumptiveprejudiceargument

shouldberejected.12

Ultimately, thereis no proof thatSyedand theStatecouldhavereacheda tenableplea

agreement.Theunderstandingof all partiesto thecase— theprosecution,thedefense,Syed

and the family of Hae Min Lee — make clear that this was a caseto be tried, not pled.

Proceedingto trial was the choiceSyedwanted. For thesereasons,Syed failed to establish

Stricklandprejudice.

Enshrinedin the Constitutionis a guaranteethat everycriminal defendantwill have

effectiverepresentation.Theimportanceof this bedrockcommitmentto the fairnessof the

criminal justicesystemcannotbeoverstated.But thatsafeguardis notaninvitation to second

guesstacticaldecisionsand trial strategy,nor doesit give licenseto smearthe reputationof

defenseattorneysfrom thecomfortableperchof historyandhindsight Thepromiseof the

u Syedalludesto a polygraphexaminationthathesoughtto introduceinto evidenceto
supporthisassertionthatheaskedGutierreztoseekapicaoffer. (Appellant’sBrief at27), The
post-convictioncourt denied admissionof the polygraph examination,and Syed did not
challengethis ruling in his applicationfor leave to appeal. The resultsof the inadmissible
polygraphexaminationwerenotpartof theproceedingsbelowanddonothaveanybearingon
thecurrentappeal.
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P r
LN THE CIRCUIT COURT

FOR BALTIMORE CITY, MARYLAND

*ADNAN SYED,
Petitioner,

*
PetitionNo. 10432
OriginalCaseNos.19910304246

v,

STATEOFMARYLAND,
Respondent

*

SUPPLEMENT TO MOTION TO RE-OPEN
POST-CONVICTION PROCEEDINGS

PetitionerAdnanSyed,by andthroughcounsel,C. JustinBrown,hereby

supplementshis Motion to Re-OpenPost-ConvictionProceedingsto includeproof that

thecell towerevidenceusedagainsthim wasunreliableandshouldhavebeenexcluded

from trial. Pursuantto Md. Code,Crim. Pro.,§ 7-104,it is in the interestof justicethat

theCourtconsiderthis proof, andissuesassociatedwith it.

TheinformationSyedpresentshereis basedoatheState’scontention-at trial, at

thepost-convictionhearingandonappeal- thatcellulartowerevidence,specifically two

incomingphonecalls,putSyedat thesite wherethevictim wasburiedon theeveningof

herdisappearance.TheStalehasheldthis upasbeingits mostreliableevidenceagainst

Syed.

It is nowknown,however,thatwhenAT&T providedthecellular towerdatato

theState,AT&T explicitly warnedtheStatethat;“Outgoingcallsonly arereliablefor

locationstatus.Any incomingcallswill NOT beconsideredreliableinformationfor

location.”Ex. 1 (Feb.22,1999,fax sentfrom RoseRicciardiof AT&T to Det.Bill Ritz



of BaltimoreCity PoliceDepartment)(emphasisin original).Despitethis unambiguous

warning,theStatepresentedat trial evidenceof incomingcalls to determinelocationand

usedthis to convictSyed.TheStatethenreliedon thissupposedproof in argumentsto

thePost-ConvictionCourt,T. 10/25/12at115—16,1 and to theCourtof SpecialAppeals,

Brief of Appelleeat 8-9.3

It is in the interestof justicethat Syedbeableto challengethis evidencebecauseit

is inextricably linked to thetimelineSyedestablisheswith hisalibi defense.If theState

hasarguedthatalibi evidenceis underminedby thecell towerevidence,asit has,then

Syedmust beableto attackthecell towerevidence.

In addition,theState’smisuseof cell tower location,andtrial counsel'sfailure to

do anythingaboutit, amountstoseparateclaimsof ineffectiveassistanceof counsel,

prosecutorialmisconduct,anda denialof Syed’sdueprocess-claimsthatSyedraises

with this filing."1

It would beamiscarriageof justice,furthermore,to allow Syed'sconvictionto

standwhenthisevidencewasusedto obtainthe conviction.

1 Citationsto thetrial or post-convictiontranscriptarereferredto as“T", followed by the
dateof the testimonyandthe pagenumber.

i All of theappellatefilings in thiscasearepostedon theCourtof SpecialAppeals'
websiteat; http;//mdcaurts.goWmedja/inde*JitmJ.

% �* To theextentthat theStatemayarguewaiveror otherproceduralbar,Syedreservesthe
right to supplementin responsethereto.
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L PROCEDURAL BACKGROUND

Syed’scasehastakenacircuitousroutethroughtheMarylandcourts.His fust

trial, in 1999,endedin amistrial aftera juror overheardthetrial judgereferto defense

counsel,CristinaGutierrez,asa liar. He wasconvictedafter thesecondtrial, and

sentencedon June26,2000,to life plus30 yearsin prison.

Syedappealedto theCourtof SpecialAppeals,but hisconvictionwasaffirmed,

He filed a timely post-convictionpetition in 2010,andhearingswereconductedat the

Circuit Court in 2012.

Theoriginal Post-ConvictionPetitioncenteredon analibi witnessnamedAsia

McClain,SyedpresentedevidencethatMcClain rememberedbeingwith Syedin a public

library at thetime when,accordingto theState,themurdertookplace,Syedalso

establishedthat this informationwasconveyedto Gutierrez- asprovenby referencesto

McClain found in Gutierrez'notes.Finally, SyedestablishedthatMcClain waswilling to

testify at trial in Sycd’sdefense,but thatnobodyfrom thedefenseteamevercontacted

herto hearherstory.For reasonsthatdid not becomeevidentuntil later,McClain did not

testify at thepost-convictionhearing.

On December30,2013,theCircuitCourt issuedan opinion denyingthepost¬

convictionpetition.In essence,theCircuit CourtconcludedthatGutierrezhadmadea

calculated,strategicchoiceto not call McClain asanalibi witness.

Syedfiled anApplicationfor Leaveto Appeal thedenialof thepost-conviction

(“ALA”). HesupplementedtheALA whennew informationemergedshowingwhy

McClain nevertestifiedat thepost-convictionhearing:McClainstatedthat,amongother
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things,theStaleprosecutor,Kevin (Jrick,spoketo heron the phonebeforethehearing

anddiscouragedherfrom participating.*

TheCourtof SpecialAppealsgrantedtheALA on February6, 2015,andordered

formal briefing in anticipationof oral arguments.After SyedandtheStateeachfiled

openingbriefe,however,theCourtof SpecialAppealsissuedanOrderremandingthe

caseto theCircuit Courtsothat Syedcould file a motionto re-openpost-conviction

proceedingsrelatedto the issuesraisedon appeal.

Sycdfiled his Motion to Re-OpenPost-Convictionon June30,2015.As of

August12, 2015,theStatehadnot respondedtoSyed'sMotion. TheCourt then

contactedtheStateandinquiredwhetherit wishedto respond;theStatesaid it did. The

CourtgavetheStateuntil September8,2015,to doso.

Syednowseeksto introduceatare-openedpost-convictionproceedingevidence

andissuesrelatedto thecellular towerevidence,which wasusedat trial, at theoriginal

post-convictionproceeding,andin appellatefilings. Syedis filing this Motion in good

faith andassoonaspossiblefollowing thevery recentdiscoveryandvettingof this

cellular towerinformation.

II. RELEVANT FACTS

Syedis currentlyservinga life sentencefor the murderof HaeMin Lee,a

WoodlawnHigh Schoolstudentwhowentmissingon January13, 1999.

* McClain alsostatedthatUrick testifiedfalsely at the post-convictionhearingwhenhe
claimedMcClain told him shehadwrittenanalibi affidavit only becauseshewas
pressuredby Syed’sfamily.
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TheStateobtaineda convictionagainstSyedin largepart basedontwo typesof

% �e�v�i�d�e�n�c�e�.First, theStatereliedon thetestimonyof JayWilds,acooperatingwitnessand

drugdealerwho told multiple inconsistentversionsof events,andwho lateradmitted

publicaliy that hehadmadeup partsof his trial testimonyagainstSyed*Wilds claimed

that,althoughhedid not witnessthemurder,hewaswith Syedon theeveningof January

13, 1999,whenSyedallegedlyburiedLee’sbody in LeaklnPark.

TheStatealsorelieduponcellular towerevidence- anascenttechnologyat the

time- to corroborateWilds1storyandto try to trackSyed’scellularphoneon theday

andnight in question.Themostcritical elementof thisevidencewastestimonyby the

State’sexpert,AbrahamWaranowitz,thatSyed’sphonewascloseto Leakin Parkwhenit

receivedcallsat7:09p.m* and7:16 p.m.TheStatearguedforcefully,at multiplestages

of theproceedings,that thiscorroboratedWilds’ story andputSyedat thesitewherethe

bodywaseventuallydiscovered.

In closingargumentsat trial, for example,theStateargued:

Thedefensetellsyou well, theycan'tplaceyou specifically
within anyplaceby this. Absolutely true,but look at 7:09and
7;16, [cell tower]689B,which is theLeakin Parkcoverage
area.There’sa witnesswhosaysthey werein LeakinPark.If
thecell coverageareacomesbackasthat that includesLeakin
Park,that is reasonablecircumstantialevidencethatyou can
useto saytheywerein LeakinPark.

T. 2/25/00at 125,

Again, at thepost-convictionhearing,theStatetoutedthevalueof thecell tower

locationevidenceandarguedthat,evenif SyedcouldestablishtheAsia McClainalibi,

“(i]t wouldn’t explainwhy he’sin LeakinParkwith JayWilds at 7:00on thenight that
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State's Attachment 4
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