fundamentally unfair, and must be set aside
if there is any reasonable likelihood that
the false testimony could have affected the

judgment of the jury.” Id. See Napue, 360
U.sS. at 272, 79 S.Ct. 1173, 1179, 3 L.Ed.24
1217. In cases where there is no false

testimony but the prosecution nonetheless
fails to disclose favorable evidence, the
standard for materiality, in the language of
the Supreme Court, is whether “there is a
reasonable probability that, had the evidence
been disclosed to the defense, the result of
the proceeding would have been different. A
‘reasonable probability’ is a probability
sufficient to undermine confidence in the
outcome.” Bagley, 473 U.S. at 682, 105 S.Ct.
3375, 3383, 87 L.Ed.2d 481. See Kyles v.
whitley, 514 U.S. 419, 434, 115 s.Ct. 1555,
1566, 131 L.Ed. 2d 490 (1995); see also
Strickland v. Washington, 466 U.S. 668, 104
S.Ct. 2052, 80 L.Ed.2d 674 (1984). [] g
Materiality is assessed by con51der1ng all of
the suppressed evidence collectively. : See
Kyles, 514 U.S. at 436, 115 S.Ct. at 1567,
131 L.Ed.2d 490. The qguestion, therefore,
“is not whether the State would have had: a
case to go to the jury if it ‘had disclosed
the favorable evidence, but whether we can be
confident that the jury’s verdict would have
been the same,” id. at 453, 115 S.Ct. At
1575, 131 L.Ed.2d 490, which is determined in
reference to the sum of the evidence and its
significance for the prosecution. See id.

Wilson v. State, 363 Md. 333, 346-47, 768 A.2d 675 (2001); see
also Conyers v. State, 367 Md. 571, 790 A.2d 15 (2002).

Both' federal ana*MarYIand‘cases discussing Brady have made
it clear that'there is no due process violation if the allegedly
sﬁpﬁfeeeed'eXCﬁipatbfi evidence is disclosed ihftimeiforh
effective use'étitriel; In United States v. Smith Grading &

Paving, Inc., 760 F.2d 527 (4% Cir. 1985), cert. denied, 474
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U.S. 1005, 88 L.Ed.2d 457, 106 S.Ct. 524 (1985), the defendants
argued that the government failed to disclose exculpatory )
evidence from an engineer who testified he purposefully under-
estimated a public works project’s cost, which would have tended
to support the defendants’ contention that their bids for the
project were not excessively high. The appellate court ruled:
Even if we assume that the engineer’é
testimony is exculpatory, its belated
disclosure does not constitute reversible
error. No due process violation occurs as
long as Brady material is disclosed to a
defendant in time for its effective use at
trial. United States v. Higgs, 713 F.2d 39
(37 cir. 1983). In this case, the
exculpatory information was put before the
jury during cross-examination of the very -
first trial witness. The information was
available for use in the defendant S cross-
examination of all further government
witnesses as well as in. the defendant s case f“}
in chief. The dlsclosure of this. exculpatory e
evidence, at trial, does not rise to the
level of a constitutional violation.
Smith Grading & Paving, Inc;, 760 F.2d at 532. See also United
States v. Elmore, 423 F.2d 775, 779 (4* Cir.), qert. denied, 400
U.S. 825, 27 L.Ed.2d 54, 91 S.Ct. 49 (1970); United States V.
Shifflett, 798 F. Supp. 354, 355 (W.D. Va. 1992) (no
constitutional violation to disclose criminal.records of
witnesses after: they testified on direct examination because the
nature of the materials permitted its effective use if available .

on cross—-examination); United States‘vﬂ Beckford, 962 F. Supp.

780, 788 (E.D. Va. 1997) (“[tlhe determination of.the precise time



at which Brady material must be disclosed is necessarily governed
by the specifi¢ nature of the Brady material at issue - i.e.,
whether it is exculpatory or merely impeachment evidence.”);
Hall v. United States, 30 F. Supp. 2d 883, 890 (E.D. Va. 1998);
see also Pantazes V. State,.l41 Md. App. 422, 446 (2001), cert.
denied, 368 Md. 241, 792 A.2d 1178 (2002) (“failure to disclose
this lie detector information was not a Brady violation because
that information was disclosed during trial”); Jones v. State,
132 Md. App. 657, 675, 753 A. 2d 587, cert. denied, 360 Md. 487,
759 A.2d 231 (2000)(Brady'v1olatlons involve “withholding from
the knowledge of the ]ury, rlght through the close of the trial,
exculpatory ev1dence which, had the jury known of it, might well
have produced a dlfferent verdlct p [Brady] contemplates the
ultimate concealment of evidence from the jury, not.the tactical
surprise of oppos;ng connsel%). | o
Appellant feliesfheayilyron Marshall VﬂjState;u346 Md. 186,

695 A.2d 184 (l997);_for'the“propositiOn thataJudge Heard erred
when she decllned to permlt appellant to cross-examine Wilds
about every aspect of the plea agreement and thewc1rcumstances
surroundlng it.’ The Marshall Court, ;n‘pettlnent‘part, stated:

The constitutional night offconfrontation«

;1ncludes the rlght to ¢rosstexamine a witness

“about matters- which affeét the witnéss’' bias,

inteérest or motive to: testlfy falsely - Ebb~

[v. State], 341 Md. [578] at 587, 671.A-2d

[974] at 978 [(1996)]. An attack on the
witness’ credibility “is effected by means of
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cross-examination directed toward revealing
possible biases, prejudices, or ulterior
motives of the witness as they may relate
directly to issues or personalities in the
case at hand.” Davis, 415 U.S. at 316, 94
S.Ct. at 1110, 39 L.Ed.2d at 354. The
Supreme Court recognized in Davis that “the
exposure of a witness’ motivation in
testifying is a proper and important function
of the constitutionally protected right of
cross-examination. Id. at 316-317, 94 S.Ct.
at 1110, 39 L.Ed.2d at 354; see Smallwood V.
State, 320 Md. 300, 306, 577 A.2d 356, 359
(1990) .

The right to cross-examination, however,

- is not without limits. Delaware v. Van
Arsdall, 475 U.S. 673, 679, 106 S.Ct. 1431,
1435, 89 L.Ed.2d 674, 683 (1986); Smallwood,
320 Md. at 307, 577 A.2d at 359. The trial
judge retains discretion  to impose reasonable
limits on cross-examination to protect
‘witnesses safety or to- prevent harassment,
prejudice, confusion of the issues, or
inquiry that is repetitive or. marglnally
relevant. Van Arsdall, 475 U.S. at 679, 106
S.Ct. at 1435, 89 L.Ed.2d-at-683; Smallwood,
320 Md. at 307, 577 A.2d at 359. *“The
-Confrontation Clause of the Sixth Amendment
is satisfied where defense counsel has been

‘permitted to expose- to the jury the facts
from which jurors, as the sole triers of fact
and credibility, could appropriately draw
inferences relating to the reliability of
‘witnessés.’'” Restivo, 8 F.3d at 278 (quoting
Davis v. Alaska, 415 U.S. 308, 318, 94 s.ct.
11105, 1111, 39 L.EQ.2d 347, 355 .(1974)). The
trial court’s discretion to limit cross-
examination- is not .boundless. . It has no .
discretion:to- 11m1t ¢ross- examlnatlon to such
an’ extent-as. to deprlve the accused of a falr
t¥ial. s Sees State V.: €0X; 298 Md 173 183
468 Ai2d 319, 324 (1983). :

T
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Where the witness has a “deal” with the
'State, the jury is entitled to know the terms
of the agreement and to assess whether the
“deal” would reasonably tend to indicate that
his testlmony has been 1nfluenced by bias or
motive to testify falsely.

Marshall, 346 Md. at 194-198. See also Churchfield v. State, 137
Md. App. 668, 684, 769 A.2d 313, cert. denied, 364 Md. 536, 774
A.2d4 409 (2001)(“T§ determine whether the trial court abused its
discretion in limiting the cross-examination of the State’s
witnesses, the test is whether the jury was already in possession
of sufficient information to make a discriminating apprisal of
the particﬁla} witnéss’slpossible»motives for testifying falsely
in favor of the government.”) (citations and guotation marks
omitted) .

In the e;sé at;bar,bappellant had a full and fair
opportunity’to\érpssFexaminé Wildémﬁbr five days about his prior
statements tg’poliéé,ylhe 5ahhe; in Qﬁich he came to be
represented by ﬂi; atté%ney, the piéa égreement, and the plea
hearing. Moreover, in contrast to Marshall, the jury was made
aware of Wilds’ plea agreement and the details of that agreement.
The jury was aware that Wilds gave inconsistent~statemeqt§/;p thg
police,  and that his.prior inaccurate statements were discussed
between him and the .prosecution team. The jury wasvgppri;ed of
the circumstances surrounding the retention of Wilds’ attorney.

We are persuadéd'that~fhe:e;wasgno Brady violation. We are also
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persuaded that the jury’'s verdict would have been the same even
if the State had disclosed the informatién in a more timely
manner.
B. Calling the Prosecutor as a Witnéss

Appellant argues that Judge Heard erred when she declined to
permit appellant to call the prosecutor as a witness. We
disagree. During appellant’s cross-examination of Wilds, the
following occurred at a bench conference:

[Appellant’s Counsel]: I will confess to you I've
thought this for a long time
but never, ever once did I
ever think that they would say
it, that I would ever be able
to prove it.

The Court: 2 It being?

[Appellant’s Counsell]: That in fact [the prosecutor],
the prosecutor of both this
witness and my client provided
a private lawyer for a witness
in connection with a plea ™’
bargain and that having done
so révealed thé plea bargain
without revealing the true
benefit of having a lawyer.

Judge Heard ruled that ‘appellant could continue to gquestion
Wilds along these lines, but that she would not hold a voir dire.
§f0ceédiﬁg:outside'the presence of both the jury and the
prosecutor. * The next day, when‘appellant requested permission to
call the prosecitor as a witness, Judge Heéard ruled:.

‘I find that fhére“mGSE be a compelling reason

to call [the prosecutor] as a witness in this
case in order that you may be afforded the .
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opportunity to challenge the credibility of
Mr. Wilds with regard to any detail or
benefit derived. from the State through the
presentation I’1ll call it, of an attorney for
Mr. Wilds. I also find that first you made
an argument, a rather compelling presentation
of the facts. When I say compelling I mean
that you have available to you through your
very argument to this Court those items in
evidence to challenged [sic] the credibility
of Mr. Wilds’ testimony with regard to
anything [the prosecutor] may have done to
assist. The witness himself, Mr. Wilds
provided you with that evidence and you
readily used it in your argument to this
Court. So I find that you have that
availability.

Secondly, you have the availability of
calling [Wilds'’ attorney] who I feel would
offer you an additional opportunity to
present evidence to attack the credlbllity of
Mr. Wllds For that reason I do not find a
compelllng reason to call or allow you to
call [the prosecutor] as a w1tness in thlS
case and with that, with regard to that
motion your motion is denied.

In Raines v. State, 142 MA. App. 206, 788 A.2d 697 (2002),
while rejecting the contention that the trial court erred when it
prohibited the appellant-frqm calliné the presecutor as a defense
witness, this Courtvstated:

It is well establlshed in Maryland that a
prosecutlng attorney 1s competent to serve as
a witness. Johnson v. State, 23 Md. App.

131, 140, 326 A.2d 38 (1974), aff’d, 275 ‘Md.
291, 339 A.2d 289 (1975); wilson v. ‘State,
261 Md. 551, 569, 276.A.2d 214 (1971), Murphy
v. State, 120-Md. 229, 235, 87 A. 811 (1913) .
Courts usually: are reluctant however, to
permit a prosecutor to serve as a witness in
a case he is prosecuting, except in '
extraordinary circumstances. Johnson v.
State, supra, 23 Md. App. at 141 (citing
Gajewski v. United States; 321 F.2d 261, 268
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(8th cir. 1963)); see also United States v.
Dempsey, 740 F.Supp. 1295, 1297 (N.D. IL.
1990) ; Robinson v. United States, 32 F.2d
505, 510 (8" Ccir. 1928). Often that
reluctance stems from a “concern that jurors
will be unduly influenced by the prestige and
prominence of the prosecutor’s office and
will base their credibility determinations on
improper factors.” United States v. Edwards,
154 F.3d 915, 921 (9*" Cir. 1998). 1In
general, courts have held that in those cases
in which the prosecutor is a necessary
witness for the prosecution, it is within the
sound discretion of the trial court to
require the prosecutor to withdraw from the

case, and testify as a witness. United
States v. Johnston, 690 F.2d 638, 646 (7%
Cir. 1982); “Prosecuting Attorney as a

Witness in Criminal Cases,” 54 A.L.R.3d lOO
§5(a) (1973, Suppl. 2001).

» When the defense seeks to call the
prosecutor as a witness, the issue of
prejudice to the defendant comes into play.
Carr v. StateL 50 Md. App. 209, 215, 437 A.2d
238 (1981). We first addreséed the propriety
of a trial court’s refusal to allow a
defendant to call the prosecutor as a witness
in Johrison v. State, supra, 23 Md. App. at
131. In that case, the defendant appealed
his conviction for first degree murder in the
death of his brother, arguing, inter alia,
that the trial court had erred in refusing to
permit him to call the prosecutor as a
witness. 23 Md. App. 141. The same
prosecutor had prosecuted the defendant s
brothers in an earlier trial- in- whlch the
defendant had testified as a w1tness and had
confessed to killing the third brother in
self-defense. That testlmony bécame the
State’ r prlmary ev1dence against the
defendant in his own murder trial. Defense
counsel sought to.call the prosecutor to
testlfy that the State-had-‘rejected” the
defendarnit”s admissiori of gullt ‘invthe earlier
trial. 23-Md- App. 141. &

In thnson, wé éoncluded- that the
dec151on whether to allow” the'defense counsel
to call the prosecutor to testify is within
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“the broad discretionary right of the trial
judge to control the trial of th case. 23
Md. App. 142 (1nternal citations omltted)

The exercise of this discretion must be
guided, however, by “an accused’'s right to
call relevant witnesses and to present a
complete defense,” so that the accused’s
right to a complete defense “may not be
abrogated for the sake of trial convenience
or for the purpose of protecting [the
prosecutor] from possible embarrassment while
testifying, if he possesses information vital
to the defense.” Id. (emphasis supplied in
Johnson) (citing Gajewski v. United States,
supra, 321 F.2d at 268-69). The prosecutor’s
“testimony must be relevant and material to
the theory of the defense; it must not be
privileged, repetitious, or cumulative.”
Johnson v. State, supra, 23 Md. App. at 142.
In Johnson, we affirmed the lower court’
rullng that the proffered evidence, that the
State had “rejected”'the defendant s
testlmony ‘at the earller trlal ‘was not
relevant or material to a f1nd1ng of the
defendant s gullt or 1nnocence 23 Md. App.
at 143 ' .

)

* * Tk

Under the standard artlculated in Johnson, a
trial court will not be sald to. have abused
1ts dlscretlon in rullng that a prosecutor
‘need not testlfy as ‘a witness when the
testimony would be “repetltlous,hor
cumulative. Johnson v. State, supra, 23 Md.
App. at 142. See also United States v.
Roberson, 897 F.2d 1092, 1098 (I1h Ccir.
11990)(when another witness could testlfy as
t6 a conversation between the defendant and
the prosecutor, the defendant did not show a
compelling need to call the prosecutor as a
defense witness); State v. Colton, 663 A. 2d
339, 346, 234 Conn. 683, 701 (1995), cert:
tdenled Connecticut v. Colton, 516 U. S 1140
“133' LUEd.2d 892, 116 S.Ct. 972
(1996) (defendant wishing to call prosecutor
as witness must show that the testimony is
necessary, rather than merely relevant, and
that all other sources of comparable evidence
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have been exhausted) .
Raines, supra, 142 Md. App at 212-15.
In the case at bar, Judge Heard did not abuse her discretion
by denying appellant’s request to call the prosecutor as a
witness because the testimony that appellant sought to elicit
from the prosecutor would have been merely cumulative to Wilds’
testimony.
C. Motion to Strike Wilds’ Testimony
Appellant argues that Judge Heard erred when she refused to
strike Wilds’ testimony. Judge Heard ruled:
Motion to strlke the testlmony of Mr Wlldsj
is denled - However, I’'m going to allow
Counsel . in, clos1ng argument to argue the
credlblllty of Mr. Wilds being . effected by
anythlng that [the prosecutor] may have done
in assisting him in getting counsel and that
is anything that came out through Mr. Wilds’
testimony of what he believed, not what may
in fact. have occurred, but what he believed
happened Because it’s his belief that ‘
controls. credlblllty, what he testlfled to,
why he testifies in the way he testlfles, why
he s1gned the agreement and why he testlfled
in thlS case
We agree with. that ruling. In Maryland, the law is clear
that “even givenieidiscovery violation, the choice of an
appropriate sanction is entrusted to the trial judge.” Jones v.
State, 132 Md. App. 657, 677, 753 A.2d 589 (2000) (citing Evans
v. State, 304 Md. 487, 499 A.2d 1261 (1985); Aiken v. State, 101

Md. App. 557, 647 A.2d 1229 (1994)).
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Assuming, arguendo, that the State violated
the discovery rules, Maryland Rule 4-263 (i)
gives a trial court the discretion to fashion
remedies for a discovery violation. The
purpose of discovery rules is to “assist the
defendant in preparing his defense, and to
protect him from surprise.” Hutchins v.
State, 339 Md. 466, 473, 663 A.2d 1281

(1995) (gquoting Mayson v. State, 238 Md. 283,
287, 208 A.2d 599 (1965)). On appeal, we are
limited to determining whether the trial
court abused its dlscretlon " Aiken [v.
State], 101 Md. App. 557, 577, 647 A.2d 1229
(1994)) .

Rosenberg v. State, 129 Md. App. 221, 259, 741 A.2d 533 (1999).
In the case?at bar, Judge‘Heard exercised her discretion,
weighing the»ﬁé%tiPQHY given, the reportSTihVolved, and the
potential prejudiee‘to thetaefeh§ant. 'Wejere pereyaded that
Judge Heard did not abuse her diecrefioh in refﬁsinj‘te strike
Wilds’ testimony. |
D. Motion to Compel Disclqeurexqf‘Dogqﬁehts
Appellant arghes thqflquge‘Heard,erroheouslyfﬁepied a
motion to éompel disclosure of dbcumentghand inforha;ion in the
State’s possession. We disagiee. 'éppe}léhﬁhméved for “full
disclosure"iof éheiﬁenﬁe; in whichgw;lasﬂebt%iﬁed legel
representatieh,‘éhd Judge_Héard rﬁied{i>
The. motlon is denled The 1nformatlon that
youvare seeklng to contaln [51c] would be
1nformatlon that’ Mr WlldS would have a
pr1v1lege, that is how. he chose a 1awyer the

c1rcumstances under wh ch he chose a Jj
lawyer o

When aépellahtjszcbuhselygon;inued;fer disclosure of
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information regarding the role that the prosecutor played in
helping Wilds obtain counsel, Judge Heard explained: J

I understand your point, but as I stated
before, I believe the information you wish
to obtain can be obtained from another
source, is readily available to you and the
sum of substance of which has already been
provided to you to allow you to adequately
challenge the credibility of Mr. Wilds....

In response to further argument from appellant’s counsel,
Judge Heard stated:

But the sum of substance of the plea
agreement is contained therein. You also
have the testimony of Mr. Wilds. Although
the information that you have received by way
of his testimony is one that has come through
a course of a number of days. You've gotten
it six or seven days ago on Friday, you got
additional information yesterday and I find
that you have an adequate amount of

information in order so that you can one, ‘ £
prepare your defense and utilize the RW§
information.

Two, challenge the credibility of the

witness and utilize the information and

' three, fashion questions during your cross
and in an attempt to get more information and
four, if necessary, call an additional
witness and have that additional witness
provide you with additional information. So,
I believe that all of those items are readlly
available to ‘the Defense, I do not find that
in any way it interferes with your client’s
due process rights or in any way interferes
with-his ablllty to _have an effective and
adequate representatlon by his attorney on
this 1ssue or that you have been 1n any way
and parts of that 1nformatlon That you
still have the witness on the stand, that he
still can be questioned, that the Court- has
given you latitude in that regard as well as
latitude at some later point to view the tape
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which I have just directed Ms. Connelly to
get because I understand it is available,
that there’s only one copy. I’'ve also
dlrected Ms. Connelly to get a video machine
for your use and during the lunch and recess
if you would like to view that tape it will
be available for you to do that and after
reviewing the tape if you feel that there are

"~ some additional questions that the tape
triggers you are welcome to ask those
gquestions.

But to the extent that I believe I have
provided you with an opportunity to address
these issues and adequately defend your-
client I don’t believe his rights in any way
have been abridged, interfered with or that
his due process rights have been abridged or
interfered with. That any notice
requlrements that arguably the benefit that
appears to have developed through:the -
testlmony can be addressed adequately by your
questions and the information that you've
received at this time.

We agree with that analysis ’ “It is generally held that a
request for the productlon of documents in the posse551on oru
control of the State is ordlnarlly‘W1th1n the sound dlscretlon of
the trial court; and where 1nadequate reasons are assldned tor
disclosure, the request 1s properly denled belng in the nature of
a ‘fishing expedition.’” Couser v. State, 282 Md 125 146; 383
A.2d 389 (1978[(c;ting MCKenzie v. State, %36 Md. 597, 2044A.2d
678 (1964)). See al56°Bing Fa"‘Yuen ;—md Shu1 Ping 'Iwu’cv. State, 43
Md. App. 109, 116- 118 4Q§%A.2d 819 (1979), cert. denied Shui
Ping Wu v. SEété; 444 'U’s. 1076, 62 L.EA.2d 759, 100 S Ct. 1024
(1980)(“[T]he Court of Appeals did mot extend criminal -discovery

or Brady demands to “flshlng expedltlons” or- requlre
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prosecutorial open files”).

In the case;at bar, we are persuaded that appellant’s
request to inspeot any document s cOnderning communications
between the State; wilds and wilds’ attorney was nothing more
than a “fishing expedition” for needlessly oumu;ativé evidence.

D. Motion to Re-Call Wilds and Call
Wilds’ Attorney as a Witness

Appellant argues that/Judge Heard erred when she prohibited
appellant from (1) recalllng Wilds to testify, and (2) calling
Wilds® attorney. We dlsagree y‘Follow1ng the‘five\days of wilds’
cross- examlnatlon, Judge Heard oonducted a“hearing,(outside the
presence of the jury) on;appeklant's*motion,to oall;Wilds'
attorney as a w1tness At this hearing, appellant'sicounsel was

permltted to ask Wllds attorney how she came to represent Wilds.

Wllds’ attorney testlfled as follows. The prosecutor had
introdnced her to Wllds, and she made the independent

determination to represent Wiids:f Wilds’ attorney explained that

the prosecutor d1d not ask her to represent Wllds, rather, only i

to come and meet hlm-
Not “about representing him. I had about -
just [the prosecutor] had been.really,

' perhaps deliberately vague about what he
wanted me: to.do. He asked me to.come to the

[
Liss

We could decline to review this issue on the ground that appellant
failed to make ‘a proffer as’ to.what’the evidénce ‘sought would provide.. See
Green, supra, 127 Md. App. at 766.

17
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office and talklto the young man. That was
really about tbe extent of it. He had not
asked me to represent him.

Shevtolo Wilds that she did pro bono work. During the two
or three bour conversationbbetweenlWilds’ attorney and Wilde, no
one from the State’s Attorney's Office bothered them. She had no
independent knowledoe of the case other than what Wilds told her.
She spoke to Wilds before he had keen formally charged. Once he
was charged, she was representing him and informed him that she
would represent him pro bono.

The only change in the;plea agreement was to delete some
boiler plate language in the standard form because this was not a
narcotics case. It was her understandlng that there was a mutual
right to w{thdraw thefplea; the State ‘could withdraw if wWilds
testified untruthfully at trlal ’and Wilds could also withdraw
the plea. At a chambers hearlng before Judge McCurdy, which was
held to address Wllds conoerns, Wilds was told that “if [he] did
not want to contlnue in this, he had absolutely the right to
withdraw the plea and he\would be put‘right where he was before
he had met me.” At the conclusion ogathis hearing, Wilds wanted
to continue pursuant to the plea and wanted his attorney to

continue representlng hlm

The folldwing transplred when appellant s counsel continued

- P A8

to question Wllds attorney about detalls of the plea agreement

oA

The Court: - Everything that you’re talking

41



[Appellant’s Counsell:

The Court:

[Appellant’s Counsell:

The Court:

[Appellant’s Counsell]:

The Court:

[Appellant’s Counsel]: -

The Court:

[Appellant’s Counsell]:

about is already in front of
the jury. In fact, the “it
smelled fishy” is in front of
the jury, and this witness -

No, Judge. I think if you let
me continue, what this witness
will say is that she
negotiated that benefit, the
right to absolutely withdraw
the plea at his option, with
[the prosecutor] on the 7%,

It's already before the jury.
No, Judge, it is not.
The defendant’s -

Mr. Wilds did not testify to

- that.

Mr. Wild's [sic] understanding
of the plea, the plea that

~doesn’t exist, the plea that’'s

not really a guilty plea, the

- plea where the statement. of

the facts has not been
entered, the one that really
isn't a gullty plea even if we

. want to call it.a guilty plea,

that thlng, that hearing he
believes it to be a guilty
plea. o

He believes it was [a]
hearlng based on a truth
agreement.

Just: I'm not disputing, -

And all of that is . in front of
the jury. It’'s all there.

. [ You already have -it. .It’/s in,

you can argue it.

: "»é" P ,,;,, [T

Judge, the deal is not there,'

the plea agreement is before
the jury;a§ being the only
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deal that obligates [the
prosecutor] and Mr. Wilds.

And that is a lie. And the
lie is not in front of the
jury. That is, that there is
a little side deal that was
negotiated at the same time as
the plea.

The Court: S [Appellant’s counsel], that is
not a side deal because, as a
matter of law, as a matter of
law, it doesn’t matter what
[the prosecutor] and Wilds’
attorney and the defendant
agreed to. The [c]ourt is not
bound by his piece-of paper.
The [c]ourt is bound by law.

And the law says that if
it was a guilty plea, if it
was a guilty - and I say “if,”
--1if it was a guilty plea, the
law says he can withdraw it.
And- [the prosecutor] can’t
give a benefit that he doesn’t
have to:.give. 1It’s not his
benefit. '

When appéllant's counsel continued to argue that Wilds’
attorney shoﬁld‘bé called as a witness, Judge Heard ruled:
I don’t believe this witness offers us any
additional :information. 1I.don’t believe that
even if it’s relevant that it does anything
. more .than to confuse, the jury or could be
used to confuse the jury.
< .2 And for that reason, I don’t believe
that it’s going to be appropriate and it is
- not going to be permitted in this case. .
At the next trial date, appellant’s counsel requested
permission to recall Wilds to inquire whether Wilds believed that

he could withdraw his plea agreement. Judge Heard ruled:

As I.indicated.previously, I beiieve that
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calling [Wilds’ attorney] would not be
appropriate and it would just take us off on
a needless presentation of evidence. Aand I
would find that the credibility of Mr. Wilds
has been exhausted. The ability to cross-
examine him and bring out those things that
might have affected his testimony and his
credibility was done, and I believe that
clearly it was what was in the mind of the
Defendant at the time that he - the Defendant
meaning Wilds - entered into his agreement,
and he testified as to that. He’s not a
lawyer, he doesn’t know what the Rules of
Maryland provide, that even with a guilty
plea and even if he signed something, that a
judge could allow him to withdraw his plea
under circumstances where the Court
determined it would be appropriate....

We agree with that ruling. “The general rule, well settled
in Maryland, is thap the triél judge haé wide discretion in the
conduct if a trial'éﬁd that thé eXercise of discretion will not
be disturbed [on appeall unlesé it has been clearly abused.”
State v. Hawkins, 326 Md. 270, 277, 604 A.2d 489, 493
(l992)(citing‘Crawford vl State, 285 Md. 431, 451, 404 A.2d 244,
254 (1979)). ;Theiprinciple fhat the overall direction of thé
trial is within the sound discretiqn of#the;trial judge
encompasses the admission of evideﬁée.” Id. See aléd:oken V.
State, 327 Md. 628, 669 (1992), cért. denied; 507 U:S. 931
(1993) (*the scope of ex&éinatidn of witneéééé at triél is a
matter léft largely to the discretion of the trial jidge ‘and no
erfor will be recognized unless there is a ¢lear abuse of =~ °°
discretion”). R : e SRR o &

In the case at bar, we are persuaded that Judge Heard did

44

Gl



not err or abuse her discretion in concluding that calling Wilds’
attorney or recalling Wilds served no purpose because their

testimony at this point in the trial would have added nothing

whatsoever.
F. Motion to Call the Public Defender as a Witness

Appellant argues that Judge Heard erred when she denied
appellant’s metion to present the testimony of Elizabeth Julian,
a member of the Office of the Public Defender, who would testify
that it was unusual for a prosecutor to recemmend a lawyer for a
State’s witnese.:EJudge’ﬁeard explained:

it doesn’t resolve the issues, and I
think the issues that we’re discussing right
now are for another day and another
proceedlng ‘It has nothing to do with Mr.
Syed becatise I don’t find that- asking Ms.
Julian any questions about what: c¢ould have
happened; what might have happened, what
should Hhave happened on a day that did not
occur because Mr. Wilds did not ‘choose to
utlllze the Offlce of the Public® Defender ---
he did nét chodésé to do that, that:was his -
decision. He's testified already about his
decision and why He madé it and was’ cross- -
examined-at length about why he did that-.

.k * -k : FE

For Ms. Julian, who had no ¢ontact with
Mr Wllds, to come in and talk about what -
could ‘have, should have, mlght ‘have happenedw
had Mr Wllds de01ded to make application to
the Public’ Defénder’s Offlce isg- not relevant‘
to this proceedlng be use he dia not déeéide -
to do that In fact, e’dec1ded not to ‘do
that by his® ‘decisisn €6 take the attorney
that he interviewed, “he* questloned and
decided’ that he wanted And té have Ms.
Julian come in serves no purpose in the
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interest of justice or a furtherance of this
case.

Why don’'t I state it very clearly? Whether
or not the prosecutor having a defense
attorney in his office through which a
defendant might decide or not to decide to
utilize the pro bono services of that lawyer,
and that lawyer deciding to or not to
represent that defendant, that circumstance
being rare or not might be relevant, but I am
finding is going to be excluded because I
find that the probative value is
substantially outweighed by confusing the
issues and misleading the jury. It also is
needless presentation of what I find to be
cumulative evidence. You have the facts in
front of you which you can argue in closing.

* * . * o

You . have the fact that [the prosecutor] was
there:.: You. have the: fact that Mr. Wllds
dec1ded at. the same time that he was
presented with the plea. agreement : You have
the fact:that he read through .. that . and
[(Wilds'- attorney] was there. She was :
available “He dec1ded after talklng to. her
and;meeting with her, for whatever reason, to
have her as his lawyer. You have before the
jury-all- of. that informatlon Wthh you can ,
argue whatever inferences: you-want to: argue
are established by that evidence. You can
argue that that’s a benefit. You have the
plea agreement which ‘talks about the role of
the:.state's attorney. You. have the, fact that
it s s1gned by [the prosecutor] and you can

ffen

do whatever the State could dO‘lf they don t
llke»the way Mr . Wllds testi ed, and all the
thlngs that are contalned
JAllL of that ev1dence you currently have
before .you- by the w1tnesses who have L
testlfled If you»want to argue that you
are well w1th1n your rlght to argue that in h
clos1ng, but you're not g01ng to: brlng in

e
¢ 2

46 iy
g



collateral witnesses who don’t have any

personal knowledge to add to those facts, who

5 _ ‘have never talked to Mr. Wilds on this issue,
nor [Wilds’ attorney ] on this issue, who
have no first hand knowledge.

And, in fact, whether this be rare or
not, I find that even if it’s relevant that
it’s rare, the evidence may be used
improperly by this jury. So that the
inferences stand as what they are and they
can be argued by you or by the State or by
both of you. '

In order to assist counsel, let me make
myself clear. Any witness that talks about
the rareness of the procedure used in
obtalnlng a lawyer that was present in the
State’s Attorney s Offlce and avallable to a
defendant is not ‘going to be admltted in thlS
case, it will be excluded under [Md Rule] 5—
403.

In Maryland, trial judges have discretion to prohibit the

1ntroduct10n of relevant but otherw1se cumulatlve ev1dence Md.
Rule 5-403.!% gee Mergbachef v. State, 346 Md. 391, 414-15, n;8,
697 A.2d 432 (1997); see also SFate v._B;oberg, 342 Md.)544, 575
n.6, 677 A.2d 602,. 617 n.6 (l996)f Assuming arguendo that

appellant’s counsel made a sufficient proffer of what Ms. Julian

would have said if allowed to testify, and thus, we are persuaded

18 Maryland Rule 5-403 providés:

Although relevant, evidence may be excluded if its
probative value is substantlally outwelghed by the
danger of unfair prejudlce, confusion of the 1ssues, or
’ mlsleadlng the jury, or by considerations "6f undue
delay, waste of time, or needless presentation of
cumulative evidence. £ ; . :



that Judge Heard did not err or abuse her discretion when she
concluded that testimony from Ms. Julian would be cumulative.
G. Prosecutorial Misconduct

Appellant argues that he is entitled to a new trial because
of the State’'s prosecutorial misconduct.

With respect to proéecutorial misconduct
generally, actual “prejudice must be shown
before the sanction of dismissal or reversal
of a conviction can be properly imposed. See
Bank of Nova Scotia v. United States, 487
U.S. 499 (1988); United States v. Hasting,
461 U.S. 499 (1983); United States v.
Brockington, 849 F.2d 872 (4% Ccir. 1988).

Even dellberate or 1ntent10nal mlsconduct may
not serve as grounds for dlsmlssal absent a
flndlng of prejudlce to the defendant See_
United States v. Derrick, 163 F.3d 799 (4%
Cir. 1998). B

State v. Deleéh,'143'ﬁdl Apﬁ. 645)'667 (2002)'. Here, there was
siﬁply no unfair prejﬁdice:bécausebappellant«(1) was given the
opportunity to cross—exaﬁinéwaldsﬁover a'five;day period, and
(2) was able to elicit all relevant information concerning Wilds’
plea agreement and the manner in which he was introduced to
Wilds’ attorney.
» II.

Appellant argues that Judge Heard erred in admitting hearsay

in the form of a letter from the vietim to appellant. We.

disagree. At trlal”FAlsha Plttman,:a frlend of both the victim

and appellant 'testlfled that the front of State s EXhlblt 38 was

a letter from the v1ct1m to appellant and the back of that
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letter contained correspondence between appellant and Pittman.

When the State moved to introduce the letter, appellant objected
generally to its admission. Judge Heard noted the objection,
then asked that aktime frame be established as to when the letter
was written. Pittman testified that the letter was written in
early November. The letter was admitted into evidence over
objection. When the State asked Pittman to read the letter,
appellant again objected to the witness reading the letter and
preferred that the jurors be permitted to read it. Judge Head
overruled the objection and'netmitted_Pittman to read the letter.
Reading from the letter, Pittman stated:

[Ms. Pittman]: “Okay. Here it goes. I’'m really
gettlng annoyed that this situation
is going the way-it is. " At first I
kind of wanted to make this easy
for me and you.

You know people break up all
the time. Your -life is not going
to end. You’ll move on and I'll
move on. But apparently you don’t
respect me enough to accept my
decision.

I really couldn t glve damn
[sic] ‘about whatever you want to
say. - With the way thlngs have been

;-since 7:45 am this morning, now I’'m
more- certain that I’'m making the o
right ch01ce o

The more fuss you ‘make, the
more ‘I'm determlned “to° do what I
gotta*do T really don‘t think I
can be in a relationship like we
had, not between us, but mostly
about the stuff around us.

accept although ‘not understand.
I'11l be busy today, ‘tomorrow, and
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probably till Thursday.”

The Court: Is there something that you cannot ,}
read?

[Ms. Pittman]: There is.

The Court: t Then say, “There’s something I

cannot. read.-”

[Ms. Pittman]: There’s something I can’t read.
“Other things to do. I better not
give you any hope that we’ll get
back together. I really don'’t see
that happening, especially now.

I never wanted to end like
this, so hostile and cold, but I
really don’'t know what to do. Hate
me if you will, but you should
remember that I could never hate
you."” . -

Signed, “[the victim].~”

In Gray v. State{A137 Md App 460 500 (2001), rev’d on

other grounds, 368 Md. 529 (2002), weaheld ‘that a murder victims’
statements to others. of her then eklstlng intention to tell her
husband that she wanted{a,diqgﬁce were admiseible to prove that
she acted on her intentien,'egblaining;

Under Md. Rule 5-803, a hearsay statement
reflecting the declarant s “state of mind”
when the statement was made is adm1551ble to
prove, inter: alia, the declarant 's future
action:

The- follow1ng are not excluded by

the hearsay. rule, even though the

declarant is available assa

witneSSe.QQ{, . '
(b)(3) Then ex1st1ng mental
~emotional; :or- phys1cal condltlon
A statement of the declarant’s
then ex1st1ng state of mlnd
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emotion, sensation, or physical

condition (such as intent, plan,

motive, design, mental feeling,

pain, and bodily health), offered

to prove the declarant’s then

existing condition or the

declarant’s future action, ....

[ (Emphasis in original.)]
This exception “is not monolithic, but
embraces two subspecies: 1) a declaration of
present mental or emotional state to show a
state of mind or emotion in issue, and 2) a
declaration of intention offered to show
subsequent acts of declarant.” Robinson v.
State, 66 Md. App. 246, 257, 503 A.2d 725
(1986) .

Md. Rule 5-803(b) (3) codifies “part of
the holding in Mutual Life Insurance Co. V.
Hillmon, [145 U.S. 285, 12 S.Ct. 909, 36 L.Ed.
706 (1892)]1, under which the declarant s
statement of intention is admlss1ble to show
that the declarant subsequently acted in
accord with the stated 1ntentlon4” Lynn
McLain, Maryland Rules of Ev1dence g
2.803. 4(n)(1984)(“McLa1n”)/ see’ [Joseph F.]
Murphy [,Jr: Maryland Evzdence Handbook] ,
supra, § 803(D), at 312 [(3d ed 2000)](“The
Rules Commlttee 1ntended that under Md. Rule
5-803 (b) (3), statements of 1ntent would be
admissible for the limited’ purpose ‘of proving
the conduct of the declarant
only, .... ) [][(Empha51s 1n orlglnal )]

In Kirkland v. State, ¥75°Md: App. 49,
540 A.2d 490 (1988), Jdlscussed the Hillmon
doctrine and its use 1n'Maryland In that
case, Klrkland argued that the - tr1a1 court
abused 1t"dlscretlon by admlttlng ‘his
statement that he 1ntended to klll ‘the -
victim, Andrew Church as c1rcumstant1al
evidence to pro”t in: fact “he had
killed Chuf;jﬁ i on
observed: = 7~

to prove subsequent'conduct
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Despite the failure
until fairly recently to
recognize the potential
value of: statements of
state of mind to prove
subsequent conduct, it is
now clear that out-of-
court statements which
tend to prove a plan,
design, or intention of
the declarant are ;
admissible, subject to the
usual limitations as to
remoteness in time and
perhaps apparent sincerity
common to all statements
of mental state, to prove
that the plan design, or
intention of the declarant
:was‘carrled out by the '

In. Hillmon, the_ﬁatter chleflyﬁ
»acontested was the death of the
1nsured John Hlllmon The o

Hillmon's body‘or the body of His *
traveling .companion Walters. ' The
;\ev1dence sought to be admltted
- were. 1etters wrltten by Walters

travellng w1th”Hlllﬁon
Co t found these declara

/ dead body was hls.' Maryland 1s
1n~accord w1th Hﬁllmon. ’




mind) to perform that act may be
shown. Kirkland’'s declaration
indicated an intent to kill
Andrew Church, who later died due
to gunshot wounds inflicted by
Kirkland. The Hillmon Doctrine
allows the trial court to admit
Kirkland’'s statement as
circumstantial evidence that he
carried out his intention and
performed the act. :
Id. at 55-56, 540 A.2d 490 (citations
omitted); see also National Soc’y of the
Daughters of the Am. Revolution v. Goodman,
128 Md. App. 232, 238, 736 A.2d 1205 (1999).

Gray, 137 Md. App. at 493-494. See also Farah v. Stout, 112 Md.
App. 106, 119 (1996), cert. denied, 344 Md. 567 (1997)(“Under
this exception [Md Rule 5- 803(b)(3)], certain forward looklng
statements of intent are admlss1ble to prove: that the declarant
subseqnently tOQk a later actlon 1nvaccerdaneesw1th'h1s stated
intent”) .

In the éase‘at har, the letter’establlshed c1rcumstant1ally
that the v1ct1m %ollowed through with her statement arid did end
the relatlonshlp w1th appellant Moreover; thlS‘lnformatlon is
and the v1ct1m)were.1n»a romantlc relatlonshlp that ended in a
negatlve ﬁanner, and" arguably was the motlwe for appellant to
murder the victim. See Gray, supra, 137 Md. App at 500 (The
ewldence;ot v1ct1n s 1ntent to dlvoree husband “was prebatlve to
the 1ssue of motavef);’see also thnson V/JState, 332 Md 456

472 n.7 (1993) (*Evidence is relevant (and/or material) when it
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has a tendency to prove a proposition at issue in the case.”).
Under these circumstances, the letter was admissible under
Maryland Rule 5-803 (b) (3).

IIT.

Appellant argues that‘JudQe Heard erred when she admitted
the victim’s diary into evidence. This issue was not preserved
for appeal.!® We are persuaded, however, that Judge Heard did
not err or abuse her discretion when she admitted the victim’s
diary into evidence.?°

Appellant relies heavily on this Court’s decision in Banks

1% wImproper admission of evidence will not be preserved for appellate
review unless the party asserting the error objected at the time the evidence was
offered or as soon théreafter as the grounds for the objection  beécame apparent.”
Dyce v. State, 85 MdA. App. 193, 196, 582 A.2d 582 (1990). See Md. Rule 4-
323(a) ("An objection-to the. admission of evidence shall be made at the time the
evidence is offered or as soon thereafter as the grotinds for objectlon become
apparent. Otherwise the objection is waived.”); see also Malpas v. State, 116
Md. App. 69, 87, 695 A.2d 588 (1997) (same). Here, on January 28, -2000, [the
victim’s] brother, testified that State’s Exhibit Number 2 was [the victim’s]
diary. The dlary-was then offered into evidence, and received without. objectlon.

Appellant argues that he preserved the issue for appeal when he objected
to a witness reading excerpts from the diary nineteen days after the book was
admitted into évidence. "We disagree. ZAppellant’s argument is' that the trial
court erred by “permitting the introduction of the victim’s 62 page diary, which
constituted.i¥relévant highly prejudicial hearsay.” Clearly, appellant’s counsel
should have objected at that moment if the defense had problems with the contents
of the wrltlng.

' Appellant also argues that ‘the issue of the dlary was brought to' the
attention of the lower court through the State’s pre-trial Motion for Admission
of Excerpts of’ Victim’s Diatry, and thus, . /it:was preseérved for appellate review.
We also find no merit in this argument, and moreover, appellant’s response to the
State’s pre- trlal motlon was that he had no objectlon to the adm1s51on of the
dlary, as long as it was admitted in its entlrety

”’°“fhe“§ene%él rule, well settled in Maryland, is that the £rial judge has
wide discretion in the conduct of a trial and that the exercise of discretion
will fot beidisturbed [om appeal] unless”it:has been clearly abused.” :. State v
Hawkins, 326 Md. 270, 277, 604 A.2d 489 (1992) (citing Crawford v. State, 285 Md.
431, 451, 404; A 24 244, 254 (1979)) . - “The prlnc1ple fthat the overall dlrectlon
of the trial is within’ the sound dlscretlon of thé& trlal Judge encompasses the
admission of evidence.” Id.
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v. State, 92 Md. App. 422 (1992), in which the State introduced
statements made by the victim “at various times prior to his
death, of fear of his killer.” 92 Md. App. at 426. The State
argued that the statements were admissible to show the victim's
“state of mind” when he was stabbed. Id. at 434. This Court
reversed, explaining:

“Statements offered, not to prove the truth
of the matters asserted therein, but as
circumstantial evidence that the declarant
had ... a particular state of mind, when that
state of mind is relevant, are
nonhearsay.” McLain, § 801.10 at 282-83
(citations’ omitted) (emphasis added). Here,
even if the statements were not being offered
for their truth, but rather as evidence of
[the victim’s] state of mind, i.e., fear of
appellant; this would not resolve the issue
of their admissibility because the evidence
must also be both relevant and not unduly
prejudicial. As Professor McCormick
explains: - : co :
'A recurring problem arises in
conhection with the admissibility
of ‘accusatory statéments made
before the act by the victims of
homicide. If the statement is
merely an'expression of fear, i.e.
I am afraid of D,” no hearsay
~problem is involved since the
 statement falls within the hearsay
exception for statements of mental
or emotionél‘cbnditibn‘ This does
o not, however, resolve the question
of" adm1551b111ty ' Since hothing
indicates that the' victim’ 5 :
’emotlonal state 1s in- 1ssue ~in tHe-«' .
'case ‘tHe" pu:pose of the offer' of’
~ the’ statement must be’ to suggest
"the addltlonal step of inferring
some further fact from the ‘
existence of the emotional state.




The obvious inference from the

existence of fear is that some

conduct of D, probably mistreatment

or threats, occurred to cause the

fear. The possibility of

overpersuasion, the prejudicial

character of the evidence, and the

relative weakness and speculative

nature of the inference, all argue

against admissibility as a matter

of relevance. Even if one is

willing to allow the evidence of

fear standing alone, however, the

fact is that such cases seem to

occur but rarely. In life, the

situation assumes the form either

of a statement by the victim that D

has threatened him, from which fear

may be inferred, or perhaps more

likely a statement of fear because

D has threatened him. In either

event, the cases have generally

excluded the evidence. -Not .only -

does the evidence possess the -

weakness suggested above for

expre551ons of fear standing alone,

but in addition it seems unlikely

that juries can resist using the

evidence for forbidden purpose in

the presence of specific disclosure

of misconduct of D.
[McCormick on Evidence § 296 at 853~ 54 (34
ed. 1984) (citations omitted) (emphasis.
added) . ] , T . S

Here, [the victim’s] state of mind as a
victim was irrelevant to the commission of
the crime. . (It was:only appellant’s state of
mind that was relevant.) . .Further, any
probative value of- the statements as to the
victim’s -state of .mind would be outweighed by
the extremely prejud1c1al nature of the
evidence. Accordingly, the trlal court erred
in admlttlng the disputed. testlmony .see
Buckeye Powder Co V. DuPont Powder Co., 248
U.S. 55, 65, 39.-S.Ct. 38 40 63. L Ed 123
(1918)(where state of mlnd testlmony 1s
sought to be used in an attempt to.
demonstrate the truth of the underlylng facts
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rather than solely to show state of mind,
evidence must be excluded); United States V.
Day, 591 F.2d 861, 881 (D.C. Cir.

1979) (testimony of threats made by defendant
to victim excluded on grounds of “hearsay
problems and questions of relevancy and
prejudice”); United States v. Brown, 490 F.2d
758, 763 n.10 (D.C. Cir. 1973) (where state of
mind testimony is sought to be used in an
attempt to demonstrate the truth of the
underlying facts rather than solely to show
state of mind, evidence must be excluded);
Commonwealth v. DelValle, 351 Mass. 489, 221
N.E.2d 922, 924 (1966) (testimony of threats
made by defendant against victim inadmissible
to rebut suicidal state of mind where
introduced in State’s case-in-chief and there
was no evidence from the defense of victim’s
suicidal tendencies).

Banks, supra, 92 Md. App. at 434-36.

In the case at bar, unlike the situation in Banks, the
victim’s diary was admitted under Maryland Rule 5-803(b) (3) to
show that the victim intended to terminate her romantic
relationship with appellant. None of the entries in the diary

indicated that the victim was in fear that appellant would harm

her. Under these circumstances, Judge Heard did not err or abuse

her discretion by admitting the diary into evidence.

JUDGMENT AFFIRMED;
APPELLANT TO PAY THE COSTS.
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